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Aggressive advocacy efforts
are happening at the state and
national level to address what is
called the institutional bias in
Medicaid. Essentially, this bias
means that, when a person with a
disability or an elder is served in
an institution or a nursing home,
Medicaid will pay for all of his
services, including anything relat-
ed to housing. However, if the
same person with a disability or
elder lives in a less restrictive set-

ting, and his services are paid for
by a Medicaid Waiver, his housing
costs are specifically excluded
from coverage. See U.S.C. 42 §
1396n(c)(1). The impact of this
bias is a huge financial disincen-
tive for the states to move
towards true implementation of
the Supreme Court’s decision in
Olmstead, 527 U.S. 581 (1999),
and the integration mandate of
the American with Disabilities Act,
42 U.S.C. § 12101(a)(2) and (5).
See also 28 C.F.R. § 35.130(d).
This is how institutional bias
works against the states: If a
Medicaid beneficiary wants to live
in.the community, in many cases
either the individual or the State
will have to pay for the housing
costs. If the person pays for this
cost, then this is private money

and it cannot be used as state
match to draw down additional
Medicaid funds. In Michigan, that
means a loss of the 50% match of
the housing cost (which they get if
the person is placed in a more
restrictive setting). In some states,
the match is even higher. If the
State pays for this, these funds
need to come from general fund
dollars. As the funds are not being
used to pay for Medicaid covered
services, they again may not be
used for Medicaid match, The
states are all experiencing a
reduction in revenue, with large
growth in their Medicaid budget.
Therefore, it becomes more diffi-
cult for budget directors and poli-
¢y makers to understand the
importance of using these funds
to provide long term care services
in the community when they can
provide these services in a more
restrictive setting, and then do not
need to come up with as much
money to do so. _

Advocates for seniors and
people with disabilities need to
understand this essential policy
issue, and need to develop cre-
ative strategies to address it and
at the same time to achieve the
desired goal of many of our clients
to age in place, and live in the
least restrictive setting. The first
strategy to consider is working
with Community Non-Profit
Housing Corporations.

Non-profits provide a charita-
ble gift to low-income people by

arranging for affordable supportive

housing; they also lessen the bur-
den of the states by creating and
providing safe and affordable sup-
portive community living situa-
tions. These charitable organiza-
tions capture and preserve the
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resources the states spend through
the public mental health system
and long-term care system on
behalf of people with disabilities
and seniors. They do this by rein-
vesting any funds spent, plus the
appreciation on the real estate into
the development of additional
affordable, supportive housing.
Without these vital agencies, these
often times accessible homes would
be in the hands of for profit land-
lords, and could not be used to
defer the continuing obligation of
the state to house and: provide
services to its most vulnerable citi-
zens in the least restrictive setting.

Prior to 1976, Michigan's citi-
zens with developmental disabilities
and mentai illnesses were typically
institutionalized. However, in
Michigan Association for Retarded
Citizens v Smith, 475 F.Supp 990
(ED MI 1979), the State of Michigan
agreed to a federal district court
judgment requiring the State to
provide community based housing
for aduits with disabiiities. The
"Plymouth Center” case, as it is
now known, was an early part of
the national trend toward de-insti-
tutionalization, or providing housing
and needed services to people with
disabilities under the federal
Medicaid program in the least
restrictive setting. This resulted in
the creation of smaller community
based residential settings, as
opposed to large isolating institu-
tions. Under several administra-
tions, Michigan became a leader in
this national effort. In the late
1960s, over 13,000 people with
developmental disabilities resided in
state-operated institutions across
Michigan. Now there are fewer
than 100.

Small group homes for six or
fewer people proved to be the pri-
mary vehicle for complying with the
Plymouth consent decree and for
implementing a statewide de-insti-
tutionalization program. Early on in
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this de-institutionalization effort,
state and federal funds were used
to lease houses from private
investors, and services were typi-
cally provided under contract with
a separate service provider organi-
zation. While the housing and
support services were separately
contracted, they were both provid-
ed as a direct responsibility of the
State under the Michigan Mental
Health Code, §§ 330.1704 and
330.1208, and State Constitution,
Article I § 2, and were inextricably
linked. Services could not be pro-
vided without housing to replace
the institution, and housing could
not be provided without needed
support. The housing and servic-
es were so closely tied together
that if the person with a disability
had a falling out with his service
provider, the only choice he had
was to move to another setting.
This meant that even when a -
service provider violated the per-
son’s rights under the Mental
Heaith Code § 330.1208, or even
neglected or abused the person,
the person with a disability was
punished, as he would have to
lose his home and housemates to
avoid the provider of services.
This model was merely an exten-
sion of the institutional model of
care, but in smaller settings.

As a result, variations on the
group home service delivery
model emerged to afford people
with disabilities greater protection
and choices in housing.
Supportive living arrangements are
currently offered as a popular
alternative to group homes. All of
these living arrangements, howev-
er, still include some similar type
of configuration linking the
required elements of housing and
support as an alternative to insti-
tutional or nursing home care.
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In addition to the shift to
community based care, Michigan
has changed its role from that of a
direct provider of services to a
director of a state wide system of
Community Mental Health boards
responsible for providing State
Medicaid funded services to eligi-
ble low-income citizens with dis-
abilities in its community. The
Community Mental Health boards,
in essence, act as an agent of the
Department of Community Health.
They typically contract for the nec-
essary services, although some
continue to provide direct services.

Contemporaneous with these
systemic changes, a relatively
small number of non-profit organi-
zations have emerged to assist the
State and the local Community
Mental Health boards in providing
housing for Medicaid-eligible citi-
zens. These non-profit organiza-
tions share a common mission of
reducing the burden upon state
and local governments in meeting
their obligations to citizens under
the Medicaid program and the
Michigan Mental Health Code.

Nationally, the trend toward
de-institutionalization continues.
Recent examples include the U.S.
Supreme Court Olmstead decision,
Olmstead v LC ex rel Zimring, 527
U.S. 581; 119 S.Ct. 2176; 144
L.Ed.2d 540 (1999), and the
President’s 2001 “New Freedom”
Initiative. The New Freedom
Initiative is described by the
George W. Bush Administration as
one that “promotes the full inte-
gration of people with disabilities
into all aspects of American life by
increasing employment opportuni-
ties, by expanding access to tech-
nology and public accommoda-
tions, and by providing accessible
transportation and housing.”
Without affordable supportive
housing options, the objective of
delivering services in the “least
restrictive setting” cannot be
achieved. People with disabilities
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and their advocates consider this a
basic civil right. Without the
efforts of these charities, the bur-
den on the states’ Medicaid sys-
tems couid force people with dis-
abilities and seniors back into
institutions and nursing homes.

Many advocates for seniors
and people with disabilities
throughout the country agree that
it is best to have the non-profits
focus their efforts on providing
housing or social services, but not
both. Philosophically, empowering
people to be able to select and
change service providers without
having to lose their homes and
friends promotes independence
and self-determination. Advocacy
groups attested to the validity of
this premise; consumers of long
term care services can now pro-
tect themselves from inadequate
care by simply firing the service
provider, without fear of losing
their home and housemates. This
mode! goes a long way in protect-
ing these citizens and it ensures
that the mistakes of Willowbrook
and other institutions are not con-
tinued (on a much smaller scale)
in group homes. See The End of
a Nightmare at Willowbrook,
Headline News, Page 2,
Queenscourier, May 11-17, 2000,
for a detailed account of atrocities
that took place at the Willowbrook
State Institution.

The other rationale for sepa-
rating the housing and social serv-
ice functions is for all the organi-
zations to focus on only one of
these very important missions, so
that they can be even more effi-
cient and effective with the scarce
resources allocated to caring for
this popuiation. Consistent with
this trend, the Department of
Housing and Urban Development
("HUD") does not permit tenants
to be required to accept services
as a condition of living in HUD
funded units. See Federal
Register, Vol. 69, No. 94, May 14
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2004, p.27761. Similarly, the
Michigan State Housing
Development Authority ("“MSHDA")
has strongly encouraged the sepa-
ration of housing from the provision
of support services. These non- |
profit organizations represent the
best of the non-profit sectot, pro-
viding important services that
immeasurably benefit people’s lives
and doing so in an incredibly cost
efficient manner, usually on the
proverbial shoestring budget.

As a result of working closely
with such organizations, I recently
found myself drafting Amicus
Curiae briefs in their efforts to
secure property tax relief for their
developments. My advocacy on
behalf of individual clients has
expanded my practice into areas
hever anticipated. Forcing these
organizations to continue to pay
property taxes Impedes and
restricts their ability to provide this
needed charitable resource. If con-
tinuously forced to use their limited
resources to pay property taxes,
they are essentially using one type
of tax dollar allocated to house
people with disabilities and seniors
to pay another type of tax. Thisis a |
very inefficient use of these scarce
resources and, as a result, people
with disabilities and seniors (and
those who are responsibie for their
care) will be forced to divert even
more of these scarce resources
toward higher housing costs and
away from the Medicaid budget,
which pays for the services.
Ultimately, states will be forced
once again to bear more of this
financial burden in the future. This
burden is even greater as often
times these homes are not even
allowed the “homestead” valuation, .
at least under Michigan law, specifi-
caily, MCL 211.7cc, for these prop-
erty taxes.

Another strategy to address the
institutional bias is the use of spe-

cial needs trusts to handle the
housing costs. It will make it much
easier to establish that providing
the services in the less restrictive
setting is a reasonable accommo-
dation under the ADA if the state
does not have to deal with the
financial dis-incentive.

Many of the Pooled Accounts
Trusts, or Exception C trusts, that
I work closely with were devel-
oped by nonprofit housing organi-
zations. Many of our sub-accounts
hold real estate, and the trust
often acts as a“friendly” landlord.
Recently, we applied for, and
secured a property tax abatement
on behalf of the trust by sending
the following letter:

Dear Sir or Madam:

Enclosed please find a copy of
the Deed showing that the Pooled
Account Trust of the Friends of
CLS, Inc. f/b/o XXXXXX owns the
residence located at XXXX Street,
XXX, Michigan XXX. In addition, I
have provided copies of the
Articles of Organization and the
Bylaws for the Friends of CLS, Inc.
Friends of CLS, Inc. is a Michigan
non-profit corporation granted tax
exempt status from the Internal
Revenue Service under a ruling
dated October 21, 1993. Please
note from the enclosed corporate
documents that the original name
of the organization was the
Friends of Wayne County Living
Services.

The purpose of this correspon-
dence is to request tax exempt
status be granted the above-refer-
enced property, under Michigan
Compiled Law - MCL 211.70 non-
profit charitable institutions;
exemptions; definitions. The
underlying property should be
exempt from Michigan property
taxes because one of the charita-
ble purposes of the Friends of
CLS, Inc. is to provide housing
assistance for individuals who are
struggling with a disability.
Friends of CLS, Inc. established a
Trust to accomplish this charitable
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purpose. A review of the Trust
indicates that the purpose of the
Trust is to organize and administer
funds in order for individuals with
disabilities as defined by Section
614(a)(3) of the Social Security Act,
42 U.5.C. § 1396p, amended
August 10, 1993, by the Revenue
Reconciliation Act of 1993, to quali-
fy for medically necessary public
benefits. The Trust facilitates this
purpose by using the assets of the
Trust to provide financial assistance
to individuals with disabilities,
including assistance to defer the
cost of supplemental services.

Through this Trust, there are
many Sub-Trusts wherein each
Sub-Trust benefits an individual
beneficiary and is designated in the
name of such beneficiary. The
Trust in question is the Friends of
CLS, Inc. Pooled Accounts Trust
f/bfo XXXXXXXX. As demonstrated
by the enclosed Deed, the Sub-
Trust owns the residence now
being used as XXXXXXXh's semi-
independent living arrangement.

To qualify for the exemption,
the property owner must satisfy the
following requirements:

The real estate must be owned
and occupied by the exemption
claimant;

The exemption claimant must
be a library, charitable, educational
or scientific institution,;

The claimant must have been
incorporated under the laws of the
State of Michigan;

The exemption exists only
when the building or other property
therein, are occupied by the
claimant solely for the purposes for
which it was incorporated.

From the above standard, the
Trust should be granted the exemp-
tion.

The Trust is currently owned
and occupied by the Friends of CLS,
Inc. Pooled Accounts Trust f/b/o
XXXXXXX. By the terms of the
Pooled Accounts Trust, Sub-Trust
and the main Trust, the Trust can
only benefit an individual who is cop-
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ing with a disability. Assisting indi-
viduals with a disability falls direct-
Iy within the charitable purposes
Section 501(c)(3). When XXXXX
passes away, the Terms of Trust
require the property to be used for
supportive housing for people with
disabilities who are indigent under
Section XI (2).

The enclosed Articles of
Incorporation show that Friends of
CLS, Inc. is in fact incorporated in
the State of Michigan and is a non-
profit entity. The Friends of CLS,
Inc. chose to utilize the Trust to
accomplish this goal of providing
and assisting individuals with dis-
abilities.

The purposes for which all of
the above-referenced entities were
established is the charitable pur-
pose of supporting individuals with
disabilities. Providing support for
the housing needs for XXXXXX, an
individual with disabilities, fulfills
the Friends of CLS, Inc. charitable
purpose and thus satisfies this
requirement for a property tax
exemption.

We request that you modify
your tax records to indicate that
the above-referenced parcel is
exempt from taxation until it is
transferred or is no longer
engaged in this charitable purpose.

It is important that NAELA
members understand the system
barriers that make it difficult for us
to assist our clients that desire to
live in places other than nursing
homes and institutions. I encour-
age you to use your advocacy skills
to address the Medicaid institution-
al bias, and, who knows, you just
might end up expanding your prac-
tice into new areas at the same
time.

Patricia E. K. Dudek, Esq., practices
Elder Law in Bloomfield Hills, MI.

y aybe
what was truth when o' ""ne else could sn‘t through the delusions or: rfse

And riow, VR’ T'canrot help or g‘iVe you encouragement as, in: your
eyes, T'm “one of them:.” So, it's the end &f an era, so to'speak. I hope

- your new-“courisellor” is ablé to do for you what I no lohger can. *But in

my: heatt of hearts, I unfortunately know that the next person won't have
the same will or desire; won't recognize that you have no one else who'll
accept you for who you are. ‘What was a case that stood out from the

rest for me, will just be one of many for the next person. Ah, Maggie . . .

Bridget O'Brien Swartz, Esq., practices Elder Law in Phoenix, AZ.
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