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Using the Olmstead Decision as an Advocacy Tool for Your Clients®

Using The Olmstead
Decision as an Advocacy
Tool for Your Clients

BY PATRICIA E.
KEFALAS DUDEXK., ESQ.

Like most NAELA members, 1 frequently bear from
my clients, “Do whatever it takes to keep me out of a
pursing bome.” Further, 1 often am requested to draft an
estate plan, and particularly a special needs trust, to protect
scliect’s family member with a disability, that will prevent
the beneficiary from being “placed™ into a group home ot
insttution against his or her will. Responding to this
increasing demand for access to quality long-term carc
services in the Jeast restrictive setting is & complex legal
challenge. We must be able to respond crestively.

This is not 2 new issue for our clients. As identified in
the excellent NAELA White Paper on Reforming the Deliv-
ery. Accessibility and Financing of Long-Term Care in the
Unuted Siates: .

The current system in our country for addressiog long-
te71D care is a noo-system, a8 hodgepodge of services that
f2ils to meet the seeds of the elderly and disabled in the
variety of long-term care settings. It is cconomically inef-
ficient and it fails to assure the quality of services which are
provided.

The White Paper asserts that, “The time has come for
the citizens and government of the United States to address
the issues of the delivery, accessibility and financing of
jong-term care in our Country.” Unfortugately, lmle
progress has been made towards the reforms urged by our
organization. So bow do we respond to the requests and
peeds of our clients in the meantime? Be creative. This
article will provide an overview of the Supreroe Court’s
decision in Qlmsticad ve. L. €., 527 US 581 (1999), snd
outline how it may be creatively used as an advocacy tool
oo behalf of our clicuts. '

Thbe Decision

This landmark 1999 Supreme Court decision, built
upon the promises made in the Americans with Disabilities
Act almost a decade eariier, beld that “unjustified isola-

tion™ of individuals with disabilities “is properly regarded
as discrimipation based on disability, as it perpetuates
negative sicreotypes and severely restricts and infrnges
upon the everyday life activities of individuals wit: dis-
abilities.” ' Consequently, states must place individu.:'s in
communpity settings rather than in institutions when:

[T]be states’ treaument professionals have deterrm:ned
that community placement is appropriate, the transfer 2o
institutional care to a less restrictive setting is 0ot opp-~ted
by the affected individual, and the placement can berea-on-
sbly accommodated, taking into account the resources
available 1o the state and the needs of others with me—ul
disabilines.?

The plaintiffs in the case, L. C. and E. W, are yoing
wormen with developmental disabilities. When their suit
was filed sgainst the state of Georgia, they were receiving
treatment in & state psychiatric hospital. Their trear:=g
physicians agreed with the ladies that 2 comumunity-bes=d
setting for their services would betier meet their needs than
the bospital setting. The ladies sued for violation of Title It
of the ADA, which covers “ public services furnished by
govermnmental entities.”

The decision did pot create an absolute nght to be
placed into the coramunity, irrespective of costs o other
factors. The court clearty recognized that a state's oblig:-
tion to provide care and trestment for individuals wita
disabilities is limited by its available resources and it
obligation to, “maintain a range of facilities and w admip-
ister services with an even band ™ The justices also recog-
nired that states must address difficult policy issues, suck
as the incressed overall expenses, that resuht from the need
to continue operating partially-full institutions, while at the
same time funding community services at an appropriste
level.®

The ADA only requires “reasonable accommodations.”
Therclore, the court determined that states did not need to
make any modifications that would fundamentally ahter the
nature of the program or service provided.’ As a result, 2
state can raise a “fundamental alteration™ defense by dem-
onstrating that, “immediate relicf for tbe plaintiffs would be
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quitable given the resp ibility the state bas under-
taken for the care and treatment of a large and diverse |
population of person with mental disabilities.™ The stte
could justisfy this defense and be in compliance with the
ADA by demonstrating that it bas 2 “comprehensive, effec-
tively working plan for placing qualified persons with
mental disabilities in Jess restrictive settings, and s waiting
(continxed on page 5)
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Using The Olmstead Decision as an
Advocacy Tool for Your Clients
(continued from page 4)

list that moves at 2 reasoable pace oot controlled by the
state’s endeavors to keep therr institugons fully popu-
lated ™

The Court did not defipe “effectively working,” “rea-
sonable pace™ or “waiting list.” It is unclear exactly how
states can comply with the requirernents of this well-
balanced decision. Itis especially confusing when attemp-
ing to determine the exact scope of the states” obligations
to provide communiry based services under the Medicaid
Actin order o be in compliance with this decision and the
ADA. The Department of Health and Humag Services has
made implementing the decision, and providing guidance
to the states, a prionity. The Centers for Medicare and
Medicaid Services (formerly known as HCFA) issued
letters for the State Medicaid Directory/and governors.
Tbuelcnrnpmvidcm;idmcewlbeSwsmdad'vo—
m‘lm'g:you:omd:bcm,mdmlhminymr
advocacy effocts. .

Liu’gzrionovertbsc'mues, simed at securing prompe
access to Medicaid Home and Community Services for
people with disabilities, continues, !® It continues in a
tradition of protecting people with disabilities from the
borrors of the past by cucouraging states 1o provide for
incruseddemmdforMedinidedeommmiry
Based Services.

Medicaid is the dominant “public service™ suppocting
long-term care, accounting for sbout 44 percent of the
5134 billion spent nationally for these services in 1999.1
Traditionally, it paid for services that were primarily
provided in nursing bomes or institutions, and billed as a
medical service. While Medicaid spending for home and
community based services is growing, these services are
optional benefits. A state does not have 10 provide thern.
Owenmdoaelecnopmvidcascwiccmdcvabcme
andcommunitybasedmivu.”tbaxsewiccbccomespan
ofthcmszcdicaidphnmdissubjecuotbe require-
meats of the federal law,” which incluges the “reasonable
prompioess” standard of the Medicaid statute

Thegrimmutyismuinmos:mmmcdtmndfor
community based services far exceeds what is available.¥
Thepeopleon waiting lists for such services may be people
living in institutions xad/or nursiog homes who want to
mow:tollesxxtmicu'vegningurmcy may be people who
ncedmmcommunhy based services to prevent ad-
mim‘onroamusingbome_ iusn'mu'oo,ormupboam.

TbeOlmsxnddecisionuukmitclwthnit'nm
longer acceptable for states to allow folks to wait for

services needed to live in the least restrictive setting. The
sutes nced to address this critical shortfal] in “public
services™ 1o comply with the ADA ang the Olmstead
decision. As of September 200 1, an sstimated 40 states and
the District of Columbia have sk forces focused on
developing “effectively working plans,” Unfortunately,
not all states are 50 involved. According to the National
Conference of State Legislatures (NCSL), which is track-
ing the states’ efforts, the following states are not develop-
ing plans: Michigan, Minnesota, Nebraska, New York,
Oregoa. Rhode Island, South Dakow, Tennessee, Ver-
moot, and Virgine. With no “effectively working plan™
these states arguably would have no “fundamental alter-
ation™ defense to a0 ADA claim.

Although most NAELA members will not beinvolved
in the massive lifigation likely to be brought against the
states (and which is likely to continue for years to come),
we may be able to assist in assuring that key stakeholders
participate in the development of states® “effectively work-
ing plan,” and in measuring the movement of the waiting
lists. Consider the following as examples of Olmstead
advocacy that we can use as tools for our clients:

Example 1: 4 person living ina mursing home. institution,
orgmuphonewhawnutomtoalmmm'cﬁw
setting and receive services in the less restrictive setting,

Otmstesd Advocacy: In the January 14, 2000 letter 1
State Medicaid Directors, HCFA/OCR explained that 2
state must be responsive toa resident who asks forareview
1o determine if a community settiog is appropriate. Pract;-
tioners can assist the individual or his or her family in
Fequesting the review and/or securing second opinionsand
can obxain the relevant files. There muy already be assess-
ments stating community placement is ippropriate. Ifthe
state is unresponsive, the individual can file an OCR
complaint stating that the state has failed 10 coply with
Tide O of the ADA." Further, if the individual is a
Medicaid beneficiary, the assessment may be a covered
service. Therefore, a lack of response could be a denial of
& Medicaid service, without Proper notice as required by
due process. | like to call this a “non-denial™ denial, A
Medicaid Fair Hearing should be requested, and document
bow many times, when, and by whom the services were
requested. Also, file complaints under any applicable state
civil rights or mental bealth vights statutes as well. The
more individuals or agencies looking at this the better.
Ezample 2: A Person with g disability, who also is a
recipient Medicaid Home and Community Based Waiver,
(continzed om page 6)
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Uslog The Olmstead Decision as an account the state’s financial circumstances. In this case, the
Advocacy Tool for Your Clients useof the additional resources could be the factor that makes .
(continued from page S) it easy to accommodate the request for community based

SCTVICeS.

- . M . Lh” .d
iotement namove et e 19,2007 4 | exmple5: A i comesinfor help i planning or furwre |
restrictive setting even if the increased total cost of ser- long-term care needs. In reviewing the facts, it is determined |
vices as ested would be less than the costs of a more rhauheindividual:ouldrtayou!o/anminghome with the

rricti ”q;l,l . € help of the services under a Home and Communiry Based
resinictive alternative, i . Waiver. They apply for a waiver and are informed that there
Olmstqd Advocacy: Assist the individual in requesting are no slots available.
o vice #0d documenting the need for Motort’sul | Otiustesd Advocacy: The Medicaid State allows states 1
s OF 1 Not respanded to, request a Me 'fﬁ : limit errollment and maintain waiting lists for waiver ser-
Hearing. Medicaid Services mus: be provided “‘lnm ;cm vices (states are not required to provide these services, or
amoum.lc,lunm and scope to '“:”“‘N’ ”w Ve ter ¢ven to maintain a waiting list). To date. no court has
PWP‘:A The Ho.mf_l‘"d Community Based uvu:diw;s determined whether s state may deny community based
ereicss 1o somme dlorg lem care cost.. by providing | (ZER O MR federally spproved population limit
services to some individuals 1n less restrictive settings, for the waiver has been reached or whether a state must seek
gm{:nfnbon?emhlhecm‘:nitynt}u&nnm s waiver A test case muy be necessary and
mstitution. ™ File an OCR complaint and pursue other individ hp‘a:npfuonn:ad‘ into restrictive setiings by & s
stale optioas. refusal to plan or act.
Example 3: Same facts as in Example 2, except that the Thercfore, you will need 1o investigate to determine it
amount of the waiver services 1o keep the person in the less your state is holding back waiver slots because they do oot
restictive setting (or 1o move them there) costs the same or | - bave adequate state matching funds. If so, request 8 Medic-
more than the mare restrictive alternative. id Fair Hearing, and file an OCR complaint In Boylet v
indi. | Ssllucci 107 F.Supp. 2d 61 (D. Mass. 2000) the fedezal
Otmstead Advecacy: Request and represcnt the indi- | =X I@L 0 LUPR eligible individuals are within the
widual in 2 Medicaid Fair Hearing, as Qlmuead heeast | population limits of the waiver they are entithed to services
that the individual should be able to live in the least | PPuA0e days. This could be especially helpful if your
ot A momng for so long as it s reasonably accommeo- | s L R L S e fepecially hel individuals
dxxgq.Ahc;mgmllbahm:xhc‘ guag mlth ! with devel 1 Aiealilie Muyhlvcbetnwaitinq
decision with other cases, such as Helen L., v. Di Dacio. 46 for services for years. We now bave the ability through
F 34325 (3rd Cir. 1995), where the court said, ~. ..a lack Medicaid Fair Hearings and OCR complaints to secure
of funding oc otber funding constraints would not excuse appropriate services for ourclient and their family members.
4 state from compliance with the requirements °f&": }f you determine that waiver eligibility is being limited
ADA." Further, in this case the court dcrammcx.id by your state strictly for financial reasons, or it fails 1o plan
providing services through n existing program did not on bow o expand their waiver or refuses 1o apply for one,
fundamentally alter the mature of the program. Filea OCR then systems advocacy, combined with targeted Litigation,
complaint, and pursuc other state options. will be ;
4: Same ) , thar " Inconclusion, it is clear that we are still very far away
gz“:z‘km‘d Mﬁf‘,ﬂ‘f?};ﬂ:‘nﬁ: nfaﬁ,f from the unified approach to long-term care urged in the
ry is [/ eficiary of a ; Biwhih
ial meeds trusi, The beneficiary wants 1o remain in the NAELA White Paper. The Olmstead decision is a too] that
;f::a ictive setti or no‘:’;vn & more restrictive we can use in advocating for our clients in the meantime. Use
: semng it! 1 am sttempting to collect creative approaches to this
Jermng. - probiem, so that we can share information and leamn from
Olmstead Advocacy. Meet with the individual and/orthe | what our members are doing in their states. Feel free to
uumoflbcspccidnccdsmmdemminethcamogml comact me st pdudek@beicrbowien.com.
of services, and types noeded. to be successful. Determine
all ocher sources of support and seck them, i.c., Section 8 y
Housing, Medicare Scrvices; Sate plan of Medicaid Fairicia E. Kefalos Dudek concentrates her practice in the area of
SaﬁmThmpmmmmrumhlimof €stase planning for people with disabilines, elders and their
available additional The 12l needs trust Samilics in the Bloomfield Hills, Ml firm of Beier Howlen, PC Mrs.
; iver do f Dudek is the aurhor of the mode! contracts for Michigan's Setf
could ;Is:y for dml:g; ﬁ:;m uh‘: n&: ;D:e nz‘bfi‘c"’;w: Determination Inisitive. and ofien acts as Fiscal Intermediary om
examp! .ht. ""h.u vl - 4 behalf of her clienss. Amother creative solution used oy Mrs.
if the individual is willing to share the bome :ndvd\cm'fott Dudek on behalf of their cliencs is the use of a Poaled Accounts
the cosss. Document all efforts to develop this private Trust for Medicaid planning. To date. the only artorney in Michi.
public partnership. If the request is still denied, appeal o o draft one of theve trusts, Mrs. Dudek advises individuals,

through a Medicaid Fair Hearing, file 20 OCR complaint, their famulies. and the orgunizations which established these
and pursue other state options. R ber that the Obnistead biushed these trasts on their use to develop crearive public/
decision bolds that the less restrictive setting should be privase solutions for the support and housing meeds of elders and
providedifitcan bly be dated, taking into people with disabiliries.
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ICLE Partners can view this attachment online at http:/www.icle.org/partners/materials/
2002CA6582/20022D6582-At10.pdf
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