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I. Introduction

Working with Special Needs Trusts (SNTs) is both chalenging and exciting.
After spending hours of labor crafting a complex legal document, it is hard to admit that
the document is really only as good as the person responsible for administering the funds
in compliance with your carefully crafted provisions. Thereis a huge tendency for courts
to treat SNTs as they would a conservatorship. It is important to keep in mind that these
trusts are not conservatorships, and they have specific terms that must be complied with.

In addition, attorneys who represent trustees have a duty not only to that trustee
but also to the beneficiary of the trust. The attorney must execute their duty to both
parties to their utmost ability.

For purposes of this discussion, the author will primarily reference Michigan law
regarding the trustee and attorney for the trustee’s fiduciary or derivative duty to a
beneficiary, with the understanding that Michigan trust law, much like trust law in other
jurisdictions, is derived from common law, the Uniform Trust Code, and/or secondary
sources, such as the Restatement of Trusts.

Also for purposes of this discussion, the author will focus her discussion on first
party special needs trusts rather than third party special needs trusts, but notes that the
discussion asto the trustee and the attorney for the trustee’ s fiduciary and derivative duty
remains the same, and the potentia impact of trust distributions on a beneficiary’s
Supplemental Security Income (SSI) benefit amount and/or Medicaid eligibility is similar
whether the distribution comes from afirst party or third party special needstrust.

II.  Duties and Responsihilities of the Trustee to the Beneficiary

This Section outlines the various duties and responsibilities of a Trustee under
current Michigan law.  Additionaly, it provides guidelines regarding Trustee
compensation and other commonly discussed areas of concern with our clients who, as
individuals, are not generaly professional Trustees. The Memorandum is divided into
four major categories for purposes of discussion:

1. First, the Memorandum addresses the meaning of a Trustee. This section
provides the overal framework from which a Trustee' srole is governed.

2. Second, the general duties and liabilities of a Trustee are addressed. This
section more specifically details a Trustee's legal duties to a trust’'s
beneficiaries, that if not satisfied appropriately may lead to Trustee
liability, and the nature of that liability.



3. Third, considerations regarding various administrative aspects of trust
administration are discussed, including the preparation of applicable tax
returns, the payment of debts and expenses and trust distributions.

4. Fourth, the factors which guide the appropriate payment of Trustee
compensation are detailed.

SECTION |
Trusteeship

A Trustee is considered afiduciary. Thus, on€e's duties as a Trustee are bound by
the laws governing fiduciary relationships. Michigan’s definition of a “fiduciary
relationship” under its Probate Code, The Estates and Protected Individuals Code is as
follows:

“A fiduciary stands in a position of confidence and trust with respect to
each heir, devisee, beneficiary, protected individual, or ward for whomthe
person is a fiduciary. A fiduciary shall observe the standards of care
described in section 7302 and shall discharge all of the duties and
obligations of a confidential and fiduciary relationship, including the
duties of undivided loyalty; impartiality between heirs, devisees and
beneficiaries; care and prudence in actions;, and segregation of assets
held in the fiduciary capacity. With respect to investments, a fiduciary
shall conform to the Michigan Prudent Investor Rule” M.C.L.A.
§700.1212.

SECTION |1
General Dutiesand Liabilities of Trustees

The terms of the Special Needs Trust govern your duties and responsibilities as
the trustee. The primary duty of a Trustee is to administer a trust expeditiously for the
benefit of the beneficiary. Typicaly, the goal and objective of a special needs trust isto
primarily rely upon State and Federal benefits to provide for the beneficiary’s basic
needs, (i.e. food and shelter, and to have the trust funds supplement any benefits the
beneficiary is entitled to receive from state and federal benefits or programs.

This Trust must be administered solely in the best interests of the
beneficiary. It is only the health and well being of the beneficiary that should be
considered when making decisions in the administration of the trust. As trustee, you are
held to a higher standard of care when administering the trust than you are required to use
during an ordinary business transaction. In your position as trustee, you can be held
personally responsible to the beneficiary. That means that you may be required to pay
back any damages that may result from improper administration of the trust.



More specifically, however, a Trustee is bound by the following in performing his
or her responsibilities:

Standard of Care. Under Michigan law, the Trustee is required to invest in
accordance with either the express terms of the trust or the prudent investor rule.
If the Trustee possesses any special skill or expertise, then Trustee has the duty to
use those skills.

Under Michigan's Prudent Investor Rule, a Trustee “shall invest and manage
assets held in a fiduciary capacity as a prudent investor would, taking into
account the purposes, terms, distribution requirements expressed in the governing
instrument, and other circumstances of the fiduciary estate. To satisfy this
standard, the fiduciary must exercise reasonable care, skill, and caution.”

Some of the requirements of a prudent investor are to diversify investments of the
trust, and act solely in the interest of the beneficiary(ies), with authority to
delegate the investment and management functions to an agent, so long as the
Trustee exercises care in selection, scope and review of investment duties
delegated. (emphasis added).

Duty to Inform and Account to Beneficiaries. In Michigan, the general ruleis that
a Trustee has a duty to account to the beneficiaries of a trust annually and keep
them informed of the trust and its administration. The Estate and Protected
Individuals Code (EPIC) provides two distinct sets of rules regarding accountings
for the administration of revocable living trusts and the administration of all other
trusts. In both cases, the provisions of EPIC serve as default provisions in the
event the Trust Agreement does not specify to whom, how often and how
detailed, a trust accounting must be. Therefore, the following discussion
presumes the applicable Trust Agreement is silent or specifically incorporates the
provisions of EPIC into itsterms regarding trust accounting.

Certain Definitions.

“Settlor”. A “Settlor” istheindividua who creates the trust.

“Current Trust Beneficiary”. A “current trust beneficiary” is a
beneficiary who (i) has a current right to receive al or a portion of the income, if
any, of the trust property; (ii) is currently eligible to receive al or a portion of a
mandatory or discretionary distribution of income or principal; or (iii) possesses a
testamentary or presently exercisable general or special power of appointment.
M.C.L.A. 700.1103(j).

“Interested Trust Beneficiary”. An “interested trust beneficiary” is a
beneficiary who is a*“current trust beneficiary” or who has alife estate in the trust
property or who is eligible for a mandatory or discretionary distribution by the
trustee of income or principal upon the termination of a life estate or of the



interest of a beneficiary currently eligible to receive a mandatory or discretionary
distribution by the trustee of income or principal.

It is important to remember that one of the primary reasons this trust has been
established is to protect the benefit eligibility of the beneficiary. It is aso important to
understand the source and nature of the benefits the beneficiary receives. Following is a
brief description of two magor types of benefits, Supplemental Security Income and
Medicaid.

Supplemental Security Income (SSI) and Medicaid

Supplemental  Security Income (SSl) is administered by the Social Security
Administration (SSA). SSI is a federaly financed and administered needs-based
program. A person who is eligible for SSI benefits receives a monthly cash payment for
support. To qualify, the beneficiary must be aged, blind, or disabled and his or her assets
and income must be low enough to meet a “means test”. Once a beneficiary has met
these requirements, the individual is considered “categoricaly needy” and is eligible for
SSI.  Under the current federal law, SSI benefits are intended to provide for the
beneficiary’ sfood, and shelter.

It is possible that the SSA or the Family Independence Agency will request
verification of expenditures made. The state does have the right to monitor trust
distributions to make certain that funds are used for the benefit of the disabled person. It
is very likely that you will be required to produce necessary documentation of
expenditures.

To determine how and when payments should be made from the trust on behalf of
the beneficiary requires some knowledge of the rules established by the SSA regarding
assets and income. It is aso necessary to have an idea of those things that you would like
to purchase or accomplish for the beneficiary. Once you have established this combined
basis for moving forward, you will be able to determine the most prudent way to
distribute assets from the trust without jeopardizing the beneficiary’s eligibility for
benefits.

The SSA has established a set of rules to dea with the establishment of trusts.
The Administration has decided that trust principal will not be considered as a resource to
an individual who does not have the power to revoke the trust and use the principal for
his or her own support and maintenance. When the SSA isinformed that atrust has been
established for a beneficiary, it will review the trust to determine whether it is revocable
or irrevocable. Whether a trust is determined revocable or irrevocable will determine
whether a beneficiary’s assets are countable when determining digibility for benefits.

If a trust has been established by the Conservator, Guardian or Representative
Payee of the individual, as is often the case with respect to a first party special needs
trust, and the individua is the sole beneficiary, then the trust may be classified as a
revocable trust by the SSA. A genera rule of trust law states that a trust may be revoked
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by the mutual consent of the creator of the trust and al of the beneficiaries. Therefore,
the SSA has concluded that if the same person is both the creator of the trust and the sole
beneficiary of the trust, then he or she is able to independently revoke the trust. If this
determination is made, then the funds held in the trust will be counted when determining
eligibility.

If the trust is irrevocable by its terms and under state law, then the trust principal
is not considered a resource of the individual or a countable asset. This will alow the
beneficiary of the trust to maintain his or her digibility. It isimportant that the trust be
determined irrevocable.

There are a number of things that may be done to avoid the inference that the trust
isrevocable. It isespecialy important that the trust clearly state that it is irrevocable and
the beneficiary does not have the ability to access any of the trust funds. The beneficiary
should also be given the right to determine who should receive the remaining trust
property upon his or her death, with approval from a court to avoid any issues later
regarding capacity. The trust contains a provision that directs that the State is entitled to
repayment for any Medicad benefits that have been expended on behaf of the
beneficiary during his or her lifetime. Allowing the beneficiary to determine who should
receive the remaining trust property will occur only after the state has been repaid for
benefits provided during the beneficiary’ s lifetime.

If the trust is irrevocable by its terms and under State law, then the trust principal
is not considered a resource or a countable asset. It is very important that the trust be
found irrevocable. This will alow the beneficiary of the trust to maintain his or her
benefit eligibility.

Evenif atrust isirrevocable and not considered as aresource to the beneficiary, it
is possible that disbursements from the trust can be considered as income. The SSA
looks to the beneficiary’s countable resources when determining his or her benefit
eligibility. A countable resource is defined as any asset counted by SSI rules when
determining eligibility. A resource is often referred to as a “countable asset”. When
determining benefit eligibility, a SSI recipient is allowed to have only $2,000.00 or less
in“resources’.

However, it is permissible for a beneficiary to have “exempt” assets. Exempt
assets are defined as those assets that are not counted when determining a beneficiary’s
eligibility. Ownership of exempt assets will not jeopardize benefits. As trustee, it is
important to be careful when purchasing or providing the beneficiary with exempt assets.

Do not provide the beneficiary with cash to purchase exempt assets. Any
payments of money to the beneficiary are always considered income to the beneficiary.
Y ou should always make purchases of exempt assets as the trustee.

The following are examples of exempt assets: a home; household goods and
personal effects limited to a total value of $2,000.00 each; a car; some types of life



insurance; a buria plot or other burial space worth any amount; and a revocable burial
fund worth up to $1,500. There are also certain persona effects that are not counted.
These include, but are not limited to, the following: video and board games; books;
magazines and magazine subscriptions, radios; travel; education; recreation; and
entertainment.

Even if the trust principal is not considered a resource and is not countable,
disbursements from the trust may be considered “income” for SSI purposes. Thiswill be
determined by looking at the purpose of the disbursement. Income that the beneficiary
has received during the month is considered income throughout the calendar month of
receipt. Thisistrue even if money has been deposited into a bank account. If it remains
in the bank account, the money becomes a countable resource. Any cash or money that
you provide directly to the beneficiary will be considered direct income to the beneficiary
and will reduce his or her benefits on a dollar for dollar basis. SSI rules also say that
anything given to the beneficiary that is convertible to cash will be counted as income.

Any distribution made by the Trustee to a third party that results in the
beneficiary’s receiving items that are not food or shelter will not be considered income
when determining eligibility. Examples of this type of distribution include, but are not
limited to, the following: pre-paid services for the beneficiary, such as hair appointments
and nail appointments, memberships to health clubs or community groups; and pre-paid
cable television for a set period of time.

It is important that you are aware of the distinction made by in-kind income. In-
kind income exists when you provide the beneficiary with something other than money.
There are three primary ways to distribute allowable “in-kind” income. You may
distribute services or goods directly to the beneficiary. Y ou may make a direct payment
to aprovider who will in turn provide goods or services to the beneficiary. Y ou may also
give the beneficiary the right to obtain the goods or services. The third option presents
potentia difficulties and you must be extremely careful. By providing the beneficiary
with the right to obtain the goods or services, you have probably provided the beneficiary
with cash. As discussed above, this may lead to severe difficulties with benefit
eligibility.

If the beneficiary receives food or shelter as a result of payments by you as the
trustee to other persons, then the beneficiary will have received income in the form of in-
kind support and maintenance (ISM). This provides many difficulties for you as the
trustee. It is possible that the beneficiary’s SSI benefits will be reduced or eliminated if
the beneficiary receives payments of ISM. There are many fine distinctions when
defining ISM. For example, it is possible to pay for some travel arrangements. Air line
tickets may be purchased. However, hotel arrangements may not be provided as that
would be providing shelter.

It is possible that payment of 1ISM will affect benefits. However, the effect will
be different than the rate of a dollar-for-dollar basis. Different formulas exist for



determining ISM depending on household and living arrangements. Make certain that
you explore any existing alternatives when you are faced with this issue.

Finally, the SSA requires periodic reports for all SSI recipients. Often, the
representative payee is asked to compl ete these reports. When you are asked to complete
this report, you must inform the SSA of the existence of the trust and provide copies if
requested. Also be aware that the following changes must be reported: changes in
address; changes in employment status; any changes in income; changes in any resources,
eligibility for other public benefits; changes in health insurance coverage; medical
improvements; changes in marital status, admission to or discharge from any health
facility or public facility; and any trips that have been or will be taken outside the United
States

This report is due 10 days after the end of the month in which the event occurred. Make
certain to keep copies of al reportsthat you file with the SSA.

If either you or the beneficiary is notified that the SSA or FIA intends to reduce or
eliminate the beneficiary’ s benefits, an appeal should be made in writing within 10 days
of notification. By acting quickly, you will be able to preserve the beneficiary’s benefits
during the appeal period. If you missthe 10 day period, the beneficiary’ s benefits will be
discontinued until the issue is resolved. It is very important that you remain informed
about changes in the beneficiary’s benefits in order to make informed decisions as the
trustee.

Content of the Trust Accounting. Annually, and upon a change of Trustees or upon Trust
termination, the Trustee must provide an accounting to each current trust beneficiary.
The Trustee need only send an accounting to an interested trust beneficiary upon request
by such individual. It is important to be cognizant of what must be contained in a trust
accounting. There are two categories of accountings: ‘compliant’ and ‘acceptable’.

The following are the six requirements of a‘compliant’ trust accounting pursuant to
Michigan law:

e The accounting must be reasonably understandable.

e The accounting must begin with a summary of purpose and content.

e The accounting must contain sufficient information to notify recipients of all
significant transactions affecting administration during the accounting period.

e The accounting must include both tax cost and current asset values at the beginning
and end of the accounting period.

e The accounting must show gains and |osses separately.



e The accounting must show transactions that do not affect the amount for which the
Trustee is accountable (i.e., stock splits). M.C.L.A. 700.7307(3).

Thefollowing are the criteriafor an ‘ acceptable’ accounting:

e The accounting must contain a concise description of the trust purposes and the
manner in which the trustee applied the trust estate and income toward such purposes.

e The accounting must contain an itemized statement of receipts and disbursements
during the accounting period.

e The accounting must contain a statement of the property on hand at the end of the
accounting period. M.C.R. 5.722(B).

Liability of fiduciary. A Trustee may be personally liable for any losses to the
trust that arise from embezzlement; loss through commingling estate or trust money with
the Trustee's money; negligence in handling a trust or estate; self-dealing, and failure to
account, to name a few examples. In an action for breach of trust, if the accounting
satisfies the criteria stated above and is, thus, a‘compliant’ accounting, a beneficiary has
only one year from the date he or she received the accounting to make such a clam. If
the accounting is not ‘compliant’, a beneficiary has three years from the date he or she
received the accounting to file an action for breach of trust.

SECTION 111
Administrative Responsibilities
Each beneficiary will have different needs and desires. A careful examination of
each individua beneficiary’s situation and the current rules and regulations in effect for
state and federal benefits must be made prior to making distributions for or on behalf of
the beneficiary. Always keep in mind that the decisions you make as trustee will have an
impact on the beneficiary in more ways than one.

Included in on€' s responsibilities with regard to trust administration are the
following:

1. The payment of other debts and expenses.
2. Thedivision and distribution of trust assets.

3. The preparation of returns and payment of taxes associated with
individual and/or trust income tax liability.

4. Preparation of an Annual Account.

You must have a starting point to properly administer the trust. At the time the
decision was first made to establish a trust, you and the beneficiary probably had
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thoughts and ideas about things that the beneficiary would like to have or to accomplish.
It is a good idea to begin a list of those ideas and goals. This will provide you with a
starting point as you begin your duties.

This list will also allow you to determine whether there are alternative resources
to provide for certain needs and/or goals. Perhaps some of the items on the list that you
have established pertain to the more basic needs of food, clothing and shelter. By the
terms of the trust and the requirements of the law, the trust is unable to provide for such
things. By keeping and frequently modifying this list, you will be better able to properly
address the needs of the beneficiary as you administer the trust.

It is important that you maintain accurate records. This will also help you to
make certain distributions are made appropriately and fall into the correct categories. We
recommend that you keep your records in atimely manner. Make certain that you keep a
journal of the expenses paid on behalf of the beneficiary and that you retain receipts of
such payments. Good record keeping will help you as you proceed as trustee.

In the case of a Special Needs Trust, once the Trust is funded, the trust will
reguire its own tax identification number, which may be obtained through the Internal
Revenue Service, and an IRS Form 1041 must be prepared and submitted by the Trustee
in each year of the trust’s existence. In addition, an Individual Income Tax Return may
also be required to be prepared.

Trust divisions and distributions for the benefit of the beneficiaries must be made
in accordance with the terms of the Trust Agreement. Determinations of when and in
what amounts discretionary distributions must be made on a case-by-case basis.

SECTION IV
Trustee Compensation

It is proper pay trustee compensation from the trust estate. However, there is not
a fixed ‘rate of pay. The reasonableness of each individual Trustee's compensation
depends upon a variety of factors and must be looked at in light of individual
circumstances. Case law in Michigan reports a number of factors for reviewing the
appropriateness of trustee compensation. They include:

(1) sizeof trust,
(2) responsibility involved,
(3) character of work involved,
(4) resultsachieved,
(5) knowledge, skill and judgment required and used,
(6) timeand services required,
(7) manner and promptness in performing its duties and responsibilities,
(8) any unusua skill or experience of the trustee,
(9) fidelity of thetrustee,
(10) amount of risk,



(11) custom in the community for allowances, and
(12) estimate of the trustee of the value of its services.

The weight to be given any factor and the determination of reasonable
compensation is within the probate court’s discretion. Comerica Bank v Adrian, 179
Mich App 712, 724, 446 NW2d 553 (1989). So we look to the Probate Court for
guidelines.

§7205 of EPIC preserves the court’s power to review the trustee’s employment of
any agent, including attorneys, auditors and investment advisors as well as the trustee's
own compensation. The Court may be asked to determine the reasonableness of
compensation paid.

I1l. Dutiesof Trustee's Attorney to the Beneficiary

There are two main views regarding the trustee’s attorney’s duties to the
beneficiary. Under the Mgjority Perspective, the trustee is the attorney’s only client, and
the attorney owes few (if any) duties to the beneficiary. The Minority Perspective states
that the attorney owes a duty not only to the trustee, but a derivative duty to the
beneficiary as well. Below is adiscussion of each perspective.

a Maority Perspective

The Majority Perspective, as found in ABA Formal Opinion 94-380, dictates that
the trustee is the sole client of the attorney. This perspective states that the trustee’'s
attorney does not have fiduciary obligations to the beneficiaries, despite the trustee's
fiduciary obligations to the beneficiary. Although trustee's attorney does not have a
fiduciary relationship with the beneficiaries under this perspective, there are certain
minimal duties that the attorney of the trustee owes to the beneficiary. “If duties are
owed to non-client beneficiaries, they are not the full range of duties and ethical
obligations that a lawyer owes to a client. The duties that the lawyer for the fiduciary
owes to a beneficiary who is not a client consist of prohibitions against certain types of
conduct by the lawyer.”*

Some of the duties which the lawyer is said to have to the beneficiaries under this
perspective include: the lawyer may not facilitate another person’s taking advantage of
the estate, the layer should not participate in a breach of fiduciary duty by the fiduciary,
the lawyer may not cover up breaches of duty by afiduciary nor assist in such a cover-up,
communication from the lawyer to a beneficiary must not be inaccurate, the lawyer must
clarify their role if it appears that the beneficiary believes the lawyer is representing him.?
It is clear that under this perspective the duties owed to the beneficiary are minimal at
best.

! Counseling a Fiduciary, ABA Committee on Ethics and Professional Responsibility, Formal Opinion 94-
380 (1994).

2 Counseling the Fiduciary: Report of the Special Sudy Committee on Professional Responsibility , 28 Real
Prop 825, 830 (1994).
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In Spinner v. Nutt® The beneficiaries of a trust brought action against the trustee’s
attorneys for damages due to loss in value of the trust. Over ninety percent of the trust
was comprised of stock of a publishing company. The trustees received offersto buy the
stock for significant sum of money, one of the trustees wished to accept the offer while
the other did not. The two could not reach a decision and the value of the publishing
company substantially dropped while a decision was being reached. The beneficiaries
argued that the trustee’s attorneys owed them a duty of care which was violated by the
attorney’s inaction. The court disagreed with the beneficiaries and held that Trustee's
attorneys did not owe a duty of care to trust beneficiaries, and thus were not negligent
with regard to beneficiaries and that the attorneys had no attorney-client relationship with
the beneficiaries and to impose on trustee’ s attorney a duty of care to beneficiaries would
create conflict of interest between the attorney’ s duty to trustees and to beneficiaries.

Furthermore, in Huie v. DeShazo” trust beneficiaries sued the trustee aleging that
he commingled funds and converted the trust property. The trustee's lawyer was
deposed, but refused to answer certain questions claiming attorney client privilege. The
court held that the trustee which retains the attorney is the real client, rather than trust
beneficiaries when determining if the attorney client privilege applies and further that
neither the trust beneficiary nor the trust itself was a client of the attorney retained by the
trustee and therefore the attorney client privilege applied to confidential communication
by trustee to the attorney concerning administration of the trust.

As these cases clearly demonstrate, the majority opinion purports that the attorney
for the trustee owes little if any duty to the beneficiary of atrust. | do not agree with the
majority perspective and rather feel that the minority opinion discussed below is a more
accurate depiction of what duties the trustee' s attorney owesto the beneficiary.

b. Minority Perspective

As stated above, the Minority Perspective holds that alawyer retained by atrustee
for trust administration, represents both the trust and its beneficiaries.”> As opposed to the
Majority Perspective, this view holds that the ultimate duty of loyalty is owed to the
beneficiaries, over the trustee.

Example: If a disagreement arises between the trustee and a beneficiary, an
attorney acting under the Minority Perspective (or in ajurisdiction that has adopted this
perspective) would be permitted to disclose communications between the attorney and
the trustee, to assist the beneficiary. It is important for an attorney who adopts the
Minority Perspective to clearly inform both trustees and beneficiaries, in writing, of their
responsibilities and limitations with regard to both parties.

% Spinner v. Nutt, 417 Mass. 549, 631 N.E.2d 542 (1994).
* Huie v. DeShazo, 922 SW.2d 920 (Tex. 1996).
® Riggs National Bank v. Zimmer, 355 A.2d 709 (Del. Ch. 1976).
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Oftentimes an attorney in Minority jurisdictions will owe fiduciary duties to the
beneficiaries. In certain circumstances courts have found that attorney owe fiduciary
duties to beneficiaries, even when there was no attorney-client relationship with the
beneficiaries.

In Charleson v. Hardesty®, the Supreme Court of Nevada held that an attorney for
the trustee owes fiduciary duties to the beneficiaries, as a matter of law, when trustee’s
attorney knows that the trustee is acting improperly in his capacity as trustee. In
Charleson, trustee's attorney was aware that trustee was not acting in the best interest of
the trust, not completing annua accountings of the trust assets, and writing himself
checks from the trust account.” The court stated that a trustee must act in good faith
toward beneficiaries and the trust and that the when the trustee does not act in good faith,
the trustee’'s attorney must step in and protect the beneficiaries. The court went on to say
that “when an attorney represents a trustee in his or her capacity as trustee, that attorney
assumes a duty of care and fiduciary duties toward the beneficiaries as a matter of law.”®

Many courts have addressed the attorney for the trustee’s duty to beneficiaries in
regards to attorney client privilege. Issues arise as to whether information, documents
and communications made between an attorney and a client who is acting in the capacity
of trustee are covered under attorney client privilege, or if that information is open to
discovery by beneficiaries of the trust who are impacted by the trustee' s actions.

In Riggs National Bank v. Zimmer® a dispute arose between the trustees and the
beneficiaries of atrust. The trustees sought to have a legal memorandum produced that
was the result of the trustees seeking a legal opinion from a law firm regarding
administration of thetrust. The court held,

“The ultimate or real clients were the beneficiaries of the trust, and the trustee, in
his capacity as fiduciary was, or at least should have been, acting only on behalf of the
beneficiaries in administering the trust. At that stage there were no proceedings requiring
the trustees to seek legal advice personally...Moreover, there is nothing before the court
to suggest that the purpose of the workman memorandum was defensive on the trustee's
part. Clearly the, the rights of the beneficiaries would have been the foremost
consideration in the trustee’s consultations and communications with his legal
advisors.”*°

The court said, therefore, since the memorandum was created for the trustees for
the benefit of the trust beneficiaries, those beneficiaries should have access to the
documents. This case demonstrates the minority perspective that the lawyer representing
the trustee has an ultimate duty to the beneficiary as well.

€839 P.2d 1303 (Nev. 1992).
“1d.

81d. at 1307.

9355 A.2d 709 (Del. Ch. 1976).
01d at 712.
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In Comegys v. Glassell** a dispute arose between a bank which held property in

trust, and the beneficiaries of that trust. The trustee bank maintained documents relating
to the operation of the property and the beneficiaries sought to gain access to those
documents. The bank claimed the documents were not discoverable by the beneficiaries
under the attorney client privilege. Citing Riggs the court held that again the “real
clients’*? were the trust beneficiaries since these records were kept for the benefit of the
beneficiaries rather than that of the trustee in his individual capacity. The court said,
“The beneficiaries are the real clients because the trusts were created for their benefit.
The bank as trustee owes fiduciary duties to the beneficiaries and cannot protect its own
interests under the guise of attorney client privilege...Therefore, the Court holds that no
independent attorney client privilege exists between a trustee and its attorney to the
excluson of the beneficiaries when the alleged privileged documents relate to
administration of the trust or the trust res.” 3

It is my opinion that this perspective reflects the duties that the attorney of a
trustee owes to a beneficiary. The attorney cannot blindly and solely represent the
interest of the trustee and ignore those of the beneficiaries whom the trust was created for
from the outset. The attorney has a duty to represent the trustee, but in matters related
to trust administration the attorney owes the duty to the beneficiary as well. This may
include disclosing communication or documents that were sought by the trustee for trust
administration purposes. Further it may require the attorney to bring to the beneficiary or
the courts attention any behavior of the trustee which the attorney feels will harm the
beneficiary and is not in line with the trust language and purpose.

It is important for the practitioner to be aware of his client’s behavior when the
attorney represents the trustee. The attorney should be constantly alert to what his client
is doing and assuring that the trustee's behavior is benefiting the beneficiaries and the
trust and are consistent with trust purposes.

IV. What Happens when the Attorney is Acting as a Trustee?

Oftentimes an attorney will serve as atrustee or a co-trustee. The attorney
acting as atrustee has all of the typical duties set forth abovein Section Il.  An attorney,
as opposed to a lay person, may have an even higher duty as a professiona to the
beneficiaries as they are well aware of what the position entails and have an obligation to
act accordingly. Under the Model Rules of Professional Conduct, and attorney must,
“provide competent representation to a client. Competent representation requires the legal
knowledge, skill, thoroughness and preparation reasonably necessary for the
representation.”'* This rule can be extended to the situation where the attorney is acting
in the position of trustee. The attorney owes a duty to the client to act with knowledge,
skill and thoroughness, which in this context would amount to acting in the best interest

1 Comegysv. Glassell, 839 F.Supp 447 (E.D. Tex. 1993).

21d at 448.

31d at 449.

4 Model Rules of Professional Conduct, Rule 1.1, Competence.
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of the beneficiary, and to act in accordance with trust terms and purpose. If the attorney
falls short of thisthey arein violation of the duty which is owed.

Below are two cases | have recently been involved with that demonstrate the
spectrum of behavior which occurs when attorneys act as trustees.

a. Case A (See Attachment One)

Case A involved an attorney who was acting in the capacity of Co-Trustee with a
family member of the beneficiary. The sole purpose of the trust was to protect proceeds
from a settlement of a lawsuit stemming from an accident which caused some of the
beneficiary’ s disabilities, and to qualify the beneficiary for public benefits, and to overall
protect the beneficiary. Thiswas an Exception A Trust.

The actions, or rather inactions of the attorney resulted in severe loss of trust
assets and the beneficiary not being able to qualify for pubic benefits, which was in direct
violation of the trust terms.

The attorney committing the violations argued that there was a lack of
cooperation by the Co-Trustee of which she had no control. Attorney Dudek argued that
if the Co-Trustee was not acting properly, in order for the attorney/co-trustee to be in
compliance with her duty of loyalty, the attorney should have aerted the court to the
conflict and the effect that the disagreement would have on the trust and it beneficiaries.

A trustee is obligated to use a reasonable amount of skill and care when
administering the trust, as any attorney should. In ignoring the express and repeated
intent of the trust to safeguard the beneficiary and maintain eligibility for government
benefits, the attorney breached the duty of loyalty owed to the beneficiary.

Therest of the story: The trust was maintained. A new Trustee was appointed and
Ms. Dudek had the feesreduced. The beneficiary received benefits.

This case clearly illustrates what can happen when an attorney who is acting as
trustee does not fully pursue and execute his or her duties. The cost to the trust and the
beneficiaries can be devastating and can, as here, lead to near complete exhaustion of
trust assets. The attorney has a duty of loyalty to the beneficiaries to assure that trust
assets are preserved and that actions taken are for those beneficiaries benefit and best
interest. This may, as noted in the case below, require that the attorney to clarify with
the co-trustee the duties and bounds of their position or if that fails call to the court’s
attention any behavior by a co-trustee that does not comply with trust provisions and the
benefit of the beneficiary.

b. CaseB (See Attachment Two)

In stark contrast to the above case, in Case B Attorney Dudek was serving as Co-
Trustee of a SNT. During the first year of the establishment of the Trust, Ms. Dudek’s
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Co-Trustee duties were extensive. Ms. Dudek initially drafted and established the Trust.
As Co-Trustee Dudek was responsible to review, advise, and make a determination on
disbursement requests along with the Co-Trustee. Ms. Dudek met directly, in writing,
and telephonically with the Co-Trustee to explain the Trust provisions, and was often
required to clarify Co-Trustee’'s misconceptions as to the purpose of the Trust and the
proper use of Trust funds.

As Co-Trustee, Dudek provided the beneficiary with long-term plans pursuant to
the terms of the Trust, but had to repeatedly counter the Co-Trustee's resistance to the
proper use of the Trust funds for the sole benefit of the beneficiary. Ms. Dudek fully
exercised her duty of loyalty to the trust and the beneficiary. In the end, Ms. Dudek
motioned the court to be removed as Co-Trustee when her discourse with her fellow Co-
Trustee ceased being beneficia to the beneficiary and the Co-Trustee began to use trust
assets unilateraly.

The rest of the story: The court appointed a GAL™ for the minor and retained
supervision. Another attorney was appointed as co-counsel. Ms. Dudek was released,
held harmless and had to redo fees.

Therest of the story part 1I:  The same GAL was appointed in both of these cases
in two different counties. Hopefully, the GAL will assure that trust administration is
consistent with the trust terms.

As opposed to the attorney in Case A, Ms. Dudek was pro-active in
exercising her duty of loyalty to the beneficiary, and safeguarding the beneficiary and the
trust terms.  Thisisthe way that an attorney should conduct themselves when acting as a
trustee. An attorney who takes steps to protect the trust and its beneficiaries is acting in
compliance with the Model Rule of Professional Conduct stated above and is providing
competent representation to a client including exercising legal knowledge, skill,
thoroughness and preparation reasonably necessary for the representation.*®

V. Conclusion

In conclusion, it is my assertion that an attorney owes a strong duty of loyalty to the
beneficiary of atrust. Whether the attorney is acting as trustee, co-trustee, or is serving
as the trustee’ s attorney, it is an obligation and ethical duty of the attorney to protect the
beneficiaries. This duty includes assuring that the trust terms are being complied with as
well as actions being taken are in the best interest of the client.  After all, the trust was
created for the benefit of these persons and therefore the ultimate duty is to assure that the
settlor’s instructions are carried out and those that the settlor wished to benefit are
protected. Thisinthe end iswhere the attorney’ s ultimate duty of loyalty lies.

> MCL 712A.13a(f) "Guardian ad litem" means an individual whom the court appoints to assist the court
in determining the child's best interests. A guardian ad litem does not need to be an attorney.
1 Model Rules of Professional Conduct, Rule 1.1, Competence.
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L FACTUAL BACKGROUND

NN (hotoinafior QENNNINM) is @ twenty-four yearold porson (date of bivth

October 15, 1982) with several disabilities, including cescbral palsy; permanent and oxtensive
brain damage; mild wtwjgtioq and devclopmgptal delay.) His disabilities stem from medical
malptactice. He 13 currently living at” Murray Cresoent Drive, i, Miohigan
48076, . . : : o

The ”.Irrevocable Trust dated October 8, 1998 (Hereinaftod Trust’) was
get up for his benefit on October 8, 1998, wlth_ (hereinafier ‘M) acting as Co-
Trustee and :a;tl:.ornc:y.2 As stated on pages fqur (4), 8ix (6), seven (7), eight (8), twelve (12), sl
' q;ghteem(gﬁ) of gae Trust agreément, the sole purpose of the Trust i 1o protect proceeds from the
Wayne County Clrovit Court sottlomont of a lawsujt stemming from the accident which cavsed
some of GMNPs disabilites (Case No, 96NNREEIR, to qualily WmEEfor govornment.-
benefits, and to protect QNN Exhibis B,

As a result of an annual ‘re-determination of benefits® form not being returned to the
Family Independonce Agenoy, and the denial of bemefits from the Soclal Secwrity
Administration, m.stopped recoiving government benefits during 1999 and did not
received any from 1999 until just tecently Bxhibit C, when Petitioner Dudek assisted QNP
with obtaining such benefits, Exhibit D. Bobrin, as former Co-Tiustew, did not assist(@in
applying for Social Security Disability Insurance (SSDI), Supplemental Secusity Income (S81),
Food Stamps, Montal Health Services, or Medicaid,

" As documented on the Annual Accounts submitted by GRSy @ISR ncurred medioal
oxpenses In excess FRNANGOUNE. Ewnibits E thru M. Those medioal expenses should not
have been paid from the Trust. Had “been eligible for Medicald and Mental Health
Services, public benefits would have paid these expenses,

Trust nssets wero noedlossly Jost also, in connection with obtaining hovsing for (P
At some point between® October 1999 and Octobor 2000, the trust paid $20,000 towards the

Y uso Bxhibit A of Petitloner’s Brief In Support of Supplemental & Amended Objection te Attorney Fees and ail
Accounty Inolwding Final Acoount

% soo Bxhibit B of Petitloner's Brief in Support of Supplemental & Amended Objection 1o Alternuy Fees and all
Accounts Including Final Agcoun,



purchase of & home, located in Detroit, Michigan, for N s boneflt? Wl failed to seoure
and prc;teet the $20,000 distribution from the frust and the assets and frust payment wete lost in a
subsequent foreclosure sale. In Decomber of 2001, WP es Trustes of the frust contributed
FEUGTIGETI towerds the purchaso of a second home located in Sowthtiold, Michigan, for the
benefit of UNENR’' Yor reasons wnknown to Dudek, tho house was transforred to o :
mother, m (former Co-Trustes of the trust, hereinafior reforred 1o as GEE).
In 2006, when Dydek was hired by (MR rnd appointed Co-Trusteo of @ revised
Exceplion A Special Needs Trust drafted and requasted by Dudek and discovered the transfer to
I and the failure of the Trust-owned house tv abide by the “sole-benefit” requirements of the
Trust, Dudek required the title of the propery to be transferred back to the trust,’ .

As Co-Trustoe, @il paid a $1,000 monthly stipend to be paid todgmior Co-Trusteo
foos and for the “carc” of NN The income was used to make house payments for the
Southficld house and to support QWMWY Mv. Y, Co-Trustoe @MNSMP and other family
members in violation of one sole benofit rule. This trust has been under the Supervision of this
Honorable Court since January 19, 1999.7  On November 8, 2001, this Court appointed Gl
W o5 Guardian ad Litem for g’ Since 1998, the trust has disbursed monies in
oxcess of $23,000,00 oSG for her services, which included drafiing, obtaining court
approval for, and glving advice to a trust that failed to ever be used for its intended putpose.
Over thirty hearings have baen held regavding the administration of this trust, Zxhibit V,

Due to Dudek’s diligence, Petitiony for Guardienship and Conservatorship were filed on
February 23, 2007, in the Oakland County Probate Court and transferred to and geanted by this
Honorable Cowt. Exhibir W, Additionally, several government benetit applications have been
filad and, only very recontly approved in August 2007,

Y s00 Bxhibits N and O of Petitioner’s Brief in Support of Supplemental & Amendod Objlection to Attorney Fees and
‘alt deconnts Including Final Aocaunt,

¥ 500 Exhlbits P and 3 of Petitioner’s Brigf in Support of Snpplemental & Amended Oljsction to A torney Faes and
il Accounts Ineluding Final Avcouns,

¥ 300 Exhibit R of Peatitloner's Brigf In Support of Supplemental & Amended Objection to Altorney Fees and all
decounts Ineluding Final Acogun,

© s00 Behibit 8 of Petitioner’s Briaf in Support of Supplemental & Amended Objectlon 1o Attornay Fees and all
Acoounts Inoluding Final Account, i

? geo Bxhibit T of Petitioner's Brief in Stpport of Supplemental & Amended Objeation to Attorney Fees and all
Aceounts Inohuding Final Acoouni,

¥ so0 Fxhibit U of Petitionst's Brief in Support of Supplemental & Amended Objection to Attornay Fees and all
Acoounts Including Final Account,



H, ISSUE

Doos the benefit of éontinuing the Speocial Neads Trust for the benefit ofgJJJll9 outwoigh the
cost of administration? . : e

I, ANALYSIS
4. Pravious and Curvent Costs of Administration, including Legal Fees

- Ve chavged a total of $26,504.70 for attornoy sorvices between 1999 and 2006, She dld
not differentiate betweon Co-Trustees and Attorney charges, Specifically, for tho first accounting,
she chatged $2,035.00 (Bxhibit B); for the second accounting she charged $2,931.50 (Exhibit F);
for the third accounting she charged $2,810.00 (Exhibit G); for the fourth accovnting she charged
$5,876.00 (Exhibit H); for the fifth nocounting she charged $4,565.00 (Bxhibit I); for the sixth
accounting she charged $2,134,00 (Exhibit J); for the seventh accounting she charged $2,828.20
(Exhlibit K); for the final (withdrawn) accounting she chargod $2,447.50 (Exhibit L); and for the
actual final acoounting sho charged $2,447,50 (Bxhibit M), . :

The total guardian ad litom costs for years 2000 through 2006 were $6,886.25, Specifically,
for the second acoounting the GAL chorged $975.00 (Exhibit ¥); for the third accounting the
GAL charged $481.25 (Exhibit G); for the fourth accounting the GAL charged $2,510,00 -
(Exhibit H); for the fifth accounting the GAL charged $900,00 (Bxhibit 1); for the seventh
accounting the GAL oharged $1,120.00 (Exhibit K); end for the final ucoountlng the GAL
charged $900.00 (Bxhibit M), ,

In 2006, the current Trustes (Dudek), and Mall Malisow & Cooney, P.C., charged a
combined total of $7,364.72 for servicws rondered as Trustee (the sum of $7,117.22 and $247.50,
tholr rospootive ohargos (Exhibits X and ), In 2007, the ourrent Ttustee has charged $20,193,42
for sorvices rendored as Trustee (Exhibit AA),  Ploaso note that- the total charges for Trustee
services in 2006-2007 exooed ordinary annual trusteo fees due to the charges associated with
seltlng wp a guerdianship and oblaining government benefits, Based on past experience,
Petitioner assures this Honorable Court that once benefits are obtained and the gusrdianship Is
finatized, Trust administration costs will be significantly lower.

An additional $3,620,75 has been charged in 2006, and $28,128.74 in 2007, for costs
assoolated with the action agalnst«SSNMNMENERN (the sum of the charge for Dudek’s services
($6,355.48, Exhibit Z and BB) and the charge for Mall Malisow & Cooney services ($21,773.26,
Exhibits Y and CC). ,
b, Potential Benefits of a Properly Administered Special Needy Trust, and Losses to

the Trust Resulting from Fatlures in Prior Trusi Administration

As a person with a de\'relopmental disability, with a properly administered Special Neods
Tiust und diligence on the part of all tho parties involved, Andrew will have no problom



becoming cligible for community based mental health services, Medicald Insurance, Social
Seourity Income, and Food Assistance Program benefits,

Community—baséd sorvices aro support servioes that are provided for people with
disabilities, like <l who live in thelr own homes and communities, Community-based
sorvices provide help for all aspects of a person's life and may include the following:

[ ﬁesidential sorvices and facilities, including supervised apariments or group
omes.

¢ Personal assistance services, inoluding assistive technology,

¢ Caro planning, case management, and a comprohensive individwalized plan, that
includes a oase manager, the person in need of sorvioes, and other people that
support the individual,

¢ Day programs, including placement in activity centers and adult skills programs,

¢ Vooational services, including supporied employment programs, job taining and
placement, and Job coaching, . o

¢ Other quality of iife services, such as revreation, leisure, and transportation.

According to a recent report published by the Kalser Commission on Medicaid and the
Uninsured, and the Urban Institute, per enrollee Medioaid sponding for community based
servioes for persons with disabilities Is $34,930,00 annuelly.”  In addition to the community
based services, the average Modicald medical spending per “disabled” enrollee in Michigan iy
estimated as boing $10,629,00 per year, Bxhibit DD, Furthormore, a person similarly situated
with Andrew would receive a total of $50,268,00 in Soclal Seowtlty Income disbursements for
years 1999 through 2006, Exhibit EE,

Using these vety conservative numbets end assuming that QEJMP would have been
oligible for services since 1999, aver the past soven years he could have recelved approximately
$65,847.00 in Medicaid medical benefits, $279,440,00 in community bused services, and
$50,268.00 in SSI bonefits, see chart, next page. The total amount of potentlal benefits,
$395,555.00, combined with $61,905,68 in expenses inourred by the Trust for vovered services
and expenses such as medical bills, presosiptions, and utoring, combined with the loss the Trust
suffered as a result of the Detrolt house expenditure, resulls in a total loss of $457,460.68, This
signifleant loss could have been avoided had Andrew's eligibility for government assistance
been sustained, This Honorable Court must not permit a discontinuation of the Trust which will
result int continued loss of Trust assots which could be used for(iiIMRY bonofit,

? The Urban Institate & Kalser Commission on Medleatd and tho Uninswred, Medloaid's Long-Term Care
Bongflolaries: An Analysiz of Spending Pattorns, pnblished November 2006 '
"< hittpiffwww kT org/medicalduplond/7576,pdf> (acoossed April 16, 2007).

1 According 1o the Kaiser Family Foundation’s “Modicald and the Uninsured” datashoet for fiscal year 2002, the
average Modicald payment, por “disabled™ enrolles, In Michigan, was estimated as belng $6,234.00, vee Exhibti T,
Without being able to find additlonal information on Michlgan per-envolleo spending for the yenrs 1999-2001, and
2003, 2005, and 2006, the annual Inorenses In spending lsted in the Tuble for thoso yoars are estlmutes, The pore
yoar difference vsed to estimate the perenrollee spending for the yoars 2003, 2005, and 2006 is $2,197.50 (the
difference betwoon the 2004 value of $10,629.00 and the 2002 value of $6,234.00, divided by two), For the yoars of
1929, 2000, and 2001, the 2002 rato of $6,234.00 was yoduced by one-thousend per year,



Applying the current Medicald, SSI, and community based sorvics ostimates to future
yours, with a properly administered Trust, would be eliglble for approximately
$56,741.00 in government benofits amwally. As of 2006, is monthly income is
$2,951.70, rosulting in an annual income of $35,420.40, With a properly administered Tyust,
many of s expenses (such as food, modiocal expenses, tutoring, psychologion) services,
and any of the community services Hsted supra) would be paid for by the governmerit; allowing:

the Trust’s corpus to grow and botior provide for
- I:ponding his monthly income of $2,952.70 on items and services that could be pald for

by Medioaid, Social Secutity, or FAP benefits, the money could be spent for his benofit ot saved
for a orisis situatlon, like when family is no longer able or willing to take care of him,

8 supplomontal needs. Instead of

ofo Astugl
, Benefits of "Covered"
Potential . Exponsey,
Medienid Medical Potential SSI 280 Incurred by
Benefits Bonofits Sorvices Trust
1999 $3,234.00 $3,084.00 $34,930,00
2000 $4,234,00 $6,312.00 $34,930.00 Acot2:  $20,000,00
2001 $5,234.00 $6,533,00 $34,930.00  Acot 3: $4,660.75
2002 $6,234.00 $6,708.00 $34,930.00  Acot 41 $4,437,90
2003 $8,431,50 $6,792.00 $34,930,00 Acot 5: $6,025.00
2004 $10,629,00 $6,936,00 $34,930.00 Acote: $4,931,78
2005 $12,826,50 $7,116.00 $34,93000  Acot7:  $19,950.25
2006 $15,024.00 $6,787.00 $34,930.00 Aqot 8: $1,900.00
SubTotals; $65,847.00  $50,268.00  $279,440,00 $61,903.68
Totnl of Lost
Potential
Benefits: . $395,555,00
Total L0882 $457,460.68

&. Campdrison af Costs of Adminisiration and Benefits of Continulng the Tvust

As this Honorable Court is aware, a oleim is pending agalnst former Co-Trustes Wi

o
action against

has boen $31,749.49,

st assols lost as a result of her incompetence, Thus far, the cost of the
Had the Trust been properly administered,

and had Medicaid, SSI benefls, food stamps, and community based living services been
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obiained, the Trust would huve saved $61,905.68 in covered exponsos, and I could have
recelved an estimated $395,555,00 in government benefits. In additlon to requesting a recovery
of the benefity and lossos asvoolated with GG malpiactice, Petitioner is roquosting
reimbursement by JEIEIMMo the Tiust for attorney fees paid duting her term as Co-Trustes, in the
amount of $26,504.70. ‘

Further, if Petltioner prevails on the action against S, Petitioner will request that the
‘court not only reimburaes the Trust for the $457,460,68 in lost bonefits/expenses, and QIS
feoy in the amount of $26,504.70, but also for the $31,749.49 in attorney feos assoolated with the
action againstqi»  1f Potitioner provails and this Honotable Court approves the request for
foes, then the there is no question that the benefit of bringing this action outweighs the cost as the
Teust could stand to acquire $515,714,87. If we prevail and the court does not approve a request
for fees, then the benefit of bringing this action could atill be as latge as $483,965.38; vastly
ouiweighing the cost of not bringing the action,

If Petitioner does not prevail in the action against @, the Trust will have to
roimbusse the fitms for approximately $31,749.49 in attorney fees. However, even if Petitioner
does not provail in the action against N, her diligent actions as Trustee will have led to
Al boing oligiblo for approximately $56,741,00 per year in Medicald, community based
sorvioes, food stamps, and SS1 benefits. Thus, even if the logal action #s fruitless, the overall cost
will be overshadowed within one years® time by the benefit of the acquired govexnment benefits,

Furthermore, applying the cuttent government benefit estmates to future years, with a
properly administered Trust, MMM could be cligible for an estimated $56,741,00 in
government bonefits annually, As stated supra, though the 2007 cost of Trust administration Is
quite high ($20,193.42), it is expected that once all of (N government services and
bonefits are apquired, the annual cost of administration will be greatly reduced. The 2007 costs
of administration reflect a highly contentious battle of wills botween all the partios involved, If
all the parties continus fo fail to cooperate in the future, and If the annual cost of administration
Is stlll approximatoly twenty thouwsand dollars, the fifty-seven thousand dollavs In potentlal
annual government benefits will continue to groeatly outweigh the price of administration,

d. Maximizing Government Benefils While Mainteining Flextbility

This Honorable Cowst is xightly. concerned with the practicality of providing for

8 needs while the vast majority of his assets are “tled up” in the Trust, This Honorable

Court requested an explanation as to how@iillfilRy can muaintain a higher standard of living when

he Is technically lving at poverly lovels, While it is true that AQJR will not be able to have

diret control over his assets, and the Tyust cannot “support” him, thete are very fow short
hurdles for him to cloar in oxdor 10 receive disttibutions for supplemental needs,

1 receives Medionid, his medical noeds will be taken care of by the government,

If recolvos SS1 and FAP benefits, he will be able to afford food and other expenses that

the Trust Is wnable to pay for. If Giiiiflipbecomes eligible for community based lving servioes

expenses related to his vocational, educational, recreational, and leisure needs could be reduced

or complotely paid for, Any supplemental needs that may have, that are not covered by
any other source, ave permissible distelbutions under the Trust, Permissible distributions include

7



dental work not covered by Medioaid, furnifure, haironts, appliances, musical instraments, over
the countor medications, snow removal, telephone serviee, and utllity bills. An extensive list of
permisgible distributions 13 included as Exhibit FLi,

As long as the Trust funotions appropriately, with all of his basic needs met by Medioald,

SSI, FAP, and community based living servioes, and with all of his supplemental needs met by
the Trust, W Further, if QD's family

members are unable to be gainfully employed due to their extonsive efforts in carlng for ,
* there is no need for SRS family to live in poverty. Under the terms of the Trust, family
membexs can bie reimbursed for the time and effort spent cating foMMINIR  If the family pald
rent to the Trust, thoy should be able to continug residing withaSlilie and helping him reach his
maximum poiential. The Trust may pay for '3 utilities and other housing expenses, such
a8 lawn maintonance and fumiture, to the eixtent these are inomred solely forqilliiiiés benofit,

If this Honorablé Court texminates the Trust, (I wili suffer, If 4NN and Mr,

QIS have controf-over the assels, W W1 be incligible for all government benefits. Even if

this Honorable Court assumes that M, il would aid; in properly managlng the assets,

there Is & high likelihood that the funds would be depleted prior toNl obtalning a ripe age,

If the Trust is discontinued, QRN will be left facing an uncertain future, with the Trust ho has
SS1, Medlcatd, Medicare (at some point) and mental health services,

If this Honorabls Court pormits the Tiust to continuo providing for G =
supplomental noeds, thereby ensuring eligibility for govermment asglstanco, the only thing that
could throw a wrench into the beautithl art of Special Needs Frast administration is if Mr, (i
_oontinues to thwart Dudek’s honest offoxts at sheltering for (il by failing to communicate
s needs and by fhiling to cooperate with the certification end annual recertification

provess essociated with obtaining and continuing government essistance,

IV. RELIEF REQUESTED

ARGUMENT
] UBST,

1 declare under the penalties of perjury that this Petition has been examined by me and that s
contents.are [rue fo the best of my Information, knowledge, and bellef.

Respectfully submitted,
PATRICIA F. KEFALAS DUDEK HARLEY D. MANELA
Trustee; Petitioner Aftoiney for Petitioner Dudek
4190 Telograph Rd, Ste 3000 - 30445 Northwestern Highway,
Bloomfield Hills, MI 48302 Farmington Hiils, Michigan 48334
248-731-3080 (248) 538-1800
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PETITIONER'S BRIEF REGARDING APPROVAL OF
CO-TRUSTEE AND ATTORNEY FEES
Petitioner Patricia B, Kefalas Dudek submits this Brief in support of her Petition
requesting that this Honorable Court award and approve Co-Trustee and attorney fees of
Petitioner, Dudek andfor her office (collectively referred to herein as “Dudek™) for

services provided to and for the benefit of the Irrevocable Special Needs Trust £/b/o

“ and in support thereof states as follows:



PROCEDURAL AND FACTUAL HISTORY
Dudek began providing services to (NN nd GRNMNNENN (Co-Tiustee and
mother of w in 2001 when Dudek was retained to establish a
conservatorship for QUIENENINR. o5 » protected individual, coordinate the legal
action filed on GENs behalf under the National Childhood Vaccine Injury Act, and
the custody dispute between il and her ex-husband “(see Trust
Rétainer Apgreement attached as Exhibit A).

Following the setlement of the vaccine injury. act suit, Dudek drafted and petitioned
the court to create the Irrevocable Special ‘ﬁgeds Trust ffb/o »~ (the
“Trust"} to be funded with the settlement proc%gas ig)rder attached as Exhibit B),
Dudek and“were appointed by the Court to serve as Co-Trustees of the Trust,
Over a year into the Trust’s administration, -the Co-"l"r'ﬁéfee“‘réigtionshigw between
Dudek and @iproved untenable. - refiised fo accept Dﬁdek’; 'a-d:/ice and
recommendations on how to manage the Trust forg@ijiliF s sole benefit,

Dudek filed a “Petition for Approval to Withdraw as Co-Trustee; Appointment of
New Trustee; Approval of First Annual Accounting of Co-Trustees and Appointment
of Guardian ad Litem” on May 3, 2006, (Exhibit H),

Over @il objections, this Honorable Court granted Dudek’s Petition and entered an
“Order Allowing Withdrawal of Co-Trustee, Patricia E. Kefalas Dudek, Appointment

of New Co-Trustee, and Approval of First Anmvwal Accounting of Co-Trustees” on

August 15, 2006, (Exhibit I),



Dudek filed a “Petition for Approval of Final Account of Co-Trustees for the Period
January 1, 2006 Through August 31, 2006, Approval of Legal and Tiustee Fees and
Discharge Co-Trustes, Patricia B, Kefalas Dudek” on October 17, 2006,

A motion fdr Summary Disposition was filed by Dudek on Januvary 10, 2007,

The cwrent Co-Trustees of the Trust, — and~
(hereinafter “Co-Trusteos”) filed a Response to Petitioner’s Motion for Summary

Disposition on January 29, 2007.

10, Dudek filed an Answer to Co-Trustes’s Response to Motion for Summary

11,

Disposition on March 5, 2007,
A hearing was held on Dudek’s Motion for Summary Disposition, during which this
Honorable Court denied Dudek’s prayer for Summary Disposition, determining that

“reasonabloness” of fees was a factval inguiry.

ISSUES

Did Dudek render Co-Trustee sorvices during the establishment and administration of
the Tyust, are the fiduciary fees charged by Dudek reasonable, and is she entitled to

compensation?

. Did Dudek render Attorney services during the establishment and administration of

the Trust, are the attorney fees charged by Dudek reasonable, and is she entitled to

compensation?



ARGUMENT
L DUDEK RENDERED CO-TRUSTBE SERVICES DURING THE
ESTABLISHMENT AND ADMINISTRATION OF THE TRUST, THE
FIDUCIARY FEES CHARGED BY DUDEK ARE REASONABLE, AND SHE
IS ENTITLED TO COMPENSATION,
The Estate and Protected Individuals Code provides that a Trustee shall receive
Jjust and reasonable compensation for services, provided to a Trust. In Comerica Bank v
City of Adrian (In re Estate of Fee), 179 Mich App 712, 724; 446 NW2d 553 (1989), the
Michigan Court of Appeals set forth twelve factors to be considered in determining the
seasonableness of a Trustee’s foe:
(1) the size of the trust, (2) the responsibility involved, (3) the character of
the work involved, (4) the results achieved, (5) the knowledge, skill, and
judgment required and used, (6) the time and the services required, (7) the
manner and promptness in performing its duties and responsibllities, (8)
any vnusual skill or experience of the trustee, (9) the fidelity or disloyalty
of the trustes, (10) the amount of risk, (11) the custom in the community
for allowances, and (12) any estimate of the trustee of the value of his
services. Id.

When determining which factors are o be given weight, tho probats court is required to

consider the circumstances of .the case, Jd  The determination of reasonable

compensation i within the probate court’s discretion, /d.

Dudek was hired by b «© provide legal services In establishing a
conservatorship, with@iP serving as conservator, for QP as a protected individual,
Dudek began her representation in May of 2001, The conservatorship was established in
late 2002 and was terminated following the creation of the present Special Needs Trust in
the fall of 2004, The Trost was established by the Oakland County Probate Court, the

Honorable Bugene A, Moore. The Trust was established with a lump sum payment of



$332,617.26 and funded with continuing payments from an annuity purchased with an
additional $704,776.18 received from the resolution of a National Childhood Vaccine
Injury Act olaim filed on behalf of ~ The Trust was established with Co-
Trustees: Dudek and W

During the first year of the establishment of the Trust, Dudek’s Co-~Trustee duties
wore extensive, Dudek iﬁitially drafted and established the Trust, As Co-Trustee Dudek
was responsible to review, advise, and make a determination on disbursement requests
from @ Dudek met directly, in writing, and telephonically with@iliPto explain the
Trust provisions, and was often required 1o clarify @iz misconceptions as to the
purpose of the Trust and the proper use of Trust funds, Dudek provided numerous
funding options to@i with regards to the Trust, provided assistance with mortgage
options and provided assistance in obtaining a loan for the purchase of & new home.

Dudek established a bank account for the Trust, made arrangements for an
investment account, provided payment to numerous creditors that were entitled to
reimbursement prior to the establishment of the Trust, and made extensive disbursements
in the first year of the Trust, Many of the disbursements were reimbursements tilfiilp for
items that had previously been purchased, which required verification of the purchase
price and substantiation that the purchase was for @i’ s sole benefit,

As Co-Trustee, Dudek provideu'_ with long-term plans pursuant to the terms
of the Trust, but had to repeatedly counter@iil¥'s resistunce to the proper use of the Trust
funds for the sole benefit of i) Understandably, due to €®s unstable personal
financial situation, she became dependent on the Trust’s income, even though Dudek had

arranged for her to be pald as Co-Trustee and Care Coordinator for Qi@ This led to



‘s attempts to misuse the Trust’s funds for improper purchases, which hindered, to a
degtee, the security and independence afforded to @i, During this time, Dudek had
numerous discussions with @l as to the disbursements made by the Trust account.

For sxample;

1. @ argucd about morigage terms, but failed to secure any lender to loan money
to the Trust for the purchase of a home, It was solely through a contact of Dudek
that a mortgage was secured (see emails attached as Exhibit C);

2. afininsisted that the Trust pay for a boat and the marina slip fee, notwithstanding
it was not forQJi#¥ s sole use (see emails attached as Exhibit C);

3. @Margued about (s father being paid for working on the home (see emails
attached as Exhibit C) when he bas never provided legal child support for Gl

4, argueq about purchasing ¢iiR’s father’s house as an investment for the
Trust, as well as building and selling houses as an investment and employing

W 5 father as the contractor (Exhibit C);

5. M argued about the purchase of a treadmill for AN who vses a wheelchair
and, when asked by Dudek, failed to provide a doctor’s prescription indicating
that this would be for the sole benefit for G, (Exhibit C);

6. G argued about Trustee fees being too high to safeguard ¢SNE’s interest, in
spite of the fact that the Trust paid #illa salary to support her living expenses .
and from which she purchased a Jaguar automobile for herself (Exhibit C); and

7. Wilxefused to follow Dudek’s advice to invest the Trust money in an investment
management program thus failing to provide proper management and security of

the Trust assets (Bxhibit C).



8. @R unilaterally made purchases without the approval or agreement of Dudek,
including taking her boyfifend on vacation with her and s ot G =
expense.

All of Dudek’s actions ag Co-Trustee were provided in detailed invoioes submitted to
@Pas Co-Trustee on a monthly basis. As detailed in the invoices, the services provided
. by Dudek were necessary for the efficient administtation of the Trust and the resultant

fees charged were teasonable (Exhibit D), The time and oxpenses listed in the involces,
which were previously consented to byq illustrate the reasonableness of Dudek’s
fiduciary acts and justify the foes for the time, effort, and expense spent in the
administration of the Trust.

In accordance with the twelve Comerica Bank factors listed supra, Dudek’s fiduciary
fees are reasonable, were for @is best interests, and she is ontitled to compensation.
Fivst, the Trust is large: it was established with a lump sum payment of $332,617,26 and
funded with continning payments from an annvity purchased with an additional
$704,776.18. Second, Dudek was charged with the responsibility of not only protecting
the Trust assets from being spent on items not for GENMNS sole benefit, but Dudek was
responsible for complying with the Prudent Investor Rule, and for obtaining goveinment
benefits for@ill® Third, as has been illustiated by the ploadings filed by both parties,
the character of the work involved was not only difficult, but was highly contentious.
Fourth, during her time as Co-Trustee, Dudek’s fiduciary services resulted in the
establishment of not only the Trust itself, the purchase and modification of a home for
@D 2 bank account, the payment of creditors, the visualization of a long-term plan for

the Trust, and protection of the Trust assets from attempts byl to use the assets in



ways that were not for the sole bénefit oflN, Fifth, the level of knowledge, skill, and
judgment required to create and administer a Special Needs Trust, especlally when there
is an inexpert Co-Trustes involved, is unquestionably high and time consuming. Sixth, as
ovidenced by the invoices attached as Exhibit D, a large amount of time and services
- were required to administer this Trust and protect the assets of the Trust from being used
for purposes that were not for Wiliijll#'s solo benofit. Seventh, Dudek provided services to
the Trust in @ prompt and efficient manner; at times, the most prompt and efficient
manner of providing services required the coordination of support staff services, Eighth,
as discussed at length below, Dudek is an altorney who possesses an ektraordinary
amount of skill and expertise and is a nationally recognized leader in the area of ¢state
planning for persons with disabilitles and parents of children with disabilitles, Ninth,
Dudek was never disloyal to the Trust or @R, and Dudek only motioned this
Honorable Court to be removed as Co-Trustee when her discouwrse with (iiflycoased
being beneficial to the Tiust and @ began to use Trust assets unilaterally, Exhibit H.
Tenth, a Tiusteo of a Special Needs Trust always faces a certain amount of risk due to the
extensive tax, Medicaid, and SSI regulations concerning Special Needs Trusts, and
coordination of same with the Federal Vaccine Compensation Act, Eleven, it is
customary for Co-Trustees to be paid for their services. Lastly, Dudek has estimated the
value of the services she rendered as Co-Trusico as being worth $250 (or more). This
estimation is based upon her own experience as well as the expert opinlons of other well-
known and highly respocted attorneys in this field. For example, Attorney Elizubeth
Luckenbach Brown, of Jaffe Raitt Heuer & Weiss, P.C,, believes that other Trustees of

Special Needs Trust charge between $200.00 and $300.00 an hour; Attorney Sanford



Mall, of the Mall Malisow Birm, PC, charges $275.00 per hour when acting as the
Trustee of a Special Needs Trust, and believes that other attorneys in this field charge
between $200,00 and $300.00 an hour; and Aftorney Don Rosenberg of Barron
Rosenberg Mayoras & Mayoras charges $250,00 per hour when acting as the Trustee of a
Special Needs Trust, and believes that other attorneys in this field charge between
$200,00 and $300.00 per hour. Exhibit ¥.

Under the circumstances of this case, the services Dudek provided as Co~Trustee
wete rendered necessary; and as determined under the Comerica Bank factors, supra, the
Co-Trusiee fees charged by Dudek are reasonable, All of Dudek’s charged activities
were set forth in the first, second, and final accountings prepared by Dudek and provided
toW The services performed were in the best interests of (iiiihund the Trust and
benefited both the Trust and(ii} The a_ccounﬁngs are true and accurate. There is no
wrongdoing on the part of Dudek as Co-Trustee and there is no viable objection to her
performance as Co-Trustee or the fees charged for her service. As such, Dudek is
entitled to compensation for Tiusteo foos in the amount $8,686.71 (55,386.70

outstanding) for the period covered by the second and final accounting,

1L DUDEK RENDERED ATTORNEY SERVICES DURING THE
RSTABLISHMENT AND ADMINISTRATION OF THE TRUST, THE
ATTORNEY FEES CHARGED BY DUDEK ARE REASONABLE, AND SHE
IS ENTITLED TO COMPENSATION,
An attorney is entitled to recover reasonable compensation for her services. MCL
700.5413; In re Estate of Esther Benfer, Michigan Court of Appeals, per curium decision,

No, 262895 (Nov 21, 2006). “To be chargeable against the estate, the attorney fees must



be for services rendered on behalf and befitting the estate,” [In re Prichard Estate, 164
Mich App 82, 86 (2987).
- Michigan Rule of Professional Conduct 1.5(a) states that

A lawyer shall not enter into an agreement for, chatge, or collect an illegal

or clearly excessive fee, A feo is clearly excessive when, after a review of
the facts, a lawver of ordinar e ul oft with a definiie and

firm convigtion that the fee is in excess of a reagonable fee, The factors to
be considered in determining the reasonableness of a fee include the
following:
(1) the time and labor required, the novelty and difficulty of the questions
involved, and the skill requisite to perform the legal service properly;
(2) the likelihood, if apparent to the client, that the acceptance of the
particular employment will preclude other employment by the lawyer;

- (3) the fee customarily charged in the locality for similar legal services;
(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the ciroumstances;
(6) the nature and length of the professional relationship with the client;
(7) the experience, reputation, and ability of the lawyer or lawyers
performing the services; and
(8) whether the fee is fixed or contingent.
emphasis added.

In addition to the clear statutoty authotity for this Honorable Court to approve the
Co-Trustee and Attorney fees of Dudek, case law supporis the application of quantum
merult, Quantum meryit is literally translated as *as much as he as deserved” and is
defined as “a claim or right of action for the reasonable value of services rendered,”
Black's Law Dictionary 1255 (Bryan A, Gainer ed., 7th ed, West, 1990). The Cowrt of
Appeals in Reynolds v Polen, 222 Mich App 20; 564 NW2d 467 (1997) stated “A clear
line of authority indicates that when an attorney rightfully withdraws from a matter,
recovery of attorney fees on a quanrum meruit basis is appropriate.”

Michigan case law has established a fest to determine the reasonableness of

challenged attorney’s fees. A probate court has broad discretion in determining what
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amount constitutes reasonable compensation for attorney services, In re Estate of
L ’Esperance, 131 Mich App 496 (1994); In re Krueger Estate, 176 Mich App 241, 248
(1989), and where the amount of attorney*s fees is in dispute, each case must be reviewed
in light of its own particular facts. In re Martin, 205 Mich App 96, 109-110 (1994), rev'd
on other grounds, 450 Mich 204 (1995). In making this determination, the probate court
hag directed that it should adhete to the guidelines for determining "reasonableness" set
forth in Crawley v Schick, 48 Mich App 728, 737 (1973). L'Esperance, supra, at 501.

The Court in Craw/ey stated;

There is no precise formula for computing the reasonableness of an

aitorney's fee, However, among the facts to be taken into consideration in

determining tho reasonableness of a fee include, but are not limited to, the

following: (1) the professional standing and experience of the attorney; (2)

the skill, time and labor involved; (3) the amount in question and the

results achieved; (4) the difficulty of the case; (5) the expenses incurred;

and (6) the nature and length of the professional relationship with the

olient,

48 Mich App at 737. The Michigan Supreme Coust adopted the Crawley standards in
Wood v DAIIE, 413 Mich 573, 588 (1982),

Although there is no universal yardstick which can be used to measure the
reasonableness of charges for services of all attorneys, it may be generally stated that
among the principal elements or factors to be considered in determining the fair and
reasonable value of an attorney's services are the skill and expetience called for, the
chatacter of the services, the importance of the case, the time spent, the expenses
incurred, the diffioulty of the case, the professional standing of the attorney, and the

results accomplished. A particular charge or allowance for legal services rendered will

be sustained if, on a consideration of all the facts and citcumstances, in accordance with

11



the rules stated above, the amount thercof is determined to be sufficient, reasonable, and
propet.

In Crawley, the Court adopied several of the goneral standards of the Code of
Professional Responsibility and Ethics, Disciplinary Rule 2-106, for determining
reasonable attorney fees, Although Disciplinary Rule 2-106(B) relied on in Crawley has
been repealed, its successor, MRPC 1,5(a), is substantially the same, That rule patrots the
Crawley factors with the addition of one supplementaty relevant factor--that the fee
charged is in line with fees customarily charged in the locality for similar legal services.
MRPC 1,5(a)(3). _

Pursuant to these factors thore is no quostion that the aftornoy fees Dudek charged
for legal services rendered to the Trust are reasonable for the time period in question,
Based on the difficulty of the matter, the appropriateness of the time allocated to the
services listed in the invoices, the reasonable hourly rate charged, and Dudek’s expertise
in the administration of special nesds trusts, the hourly rate and amount of time expended
constitute an appropriate amount of attorney’s fees charged. The Trust (and G was
well served and received value and protection from Dudek’s legal representation,

First and foremost, the howtly rate charged by Dudek for legal services was
reasonable and customary, and was clearly known tJQiJi) Pursvant to the Trust Retalner
Agreement (Exhibit A) §i entered with Dudek in 2002, Dudek initially charged the

' “The howrly rate was later increased to

Trust $200 per hour for her attorney services.
$250 per hour as authorized by the retainer agreoment, The Trust Retainer Agreement

provides in pertinent part:

"'t is without question thaiqii was aware and agreed to the initial hourly rate of $200
per hour. While Dudek maintains that the increaged rate of $250 per hour is reasonable
and should be approved, it is clear that the rate amount cannot be below $200 per hout.

12



[TThe attotneys shall be paid at the rate of Two Hundred ($200.00) Dollars
per hour....These hourly rats may increase during a lengthy representation
and you will be charged accordingly.

LN

We will send you monthly statements to you detailing the services
provided. In addition to the feos, our firm will advance costs as may be
needed on your behalf, Typical costs include such items as filing fees for
petitions and delivery to the court, express mail charges and any out of
pocket costs, ..,

MR

++.All accounts not paid in full are subject to seven (7) percent interest
annually.

@ was provided copies of the legal services invoices which clearly reflected the
work provided by Dudek, the costs forwarded and the increased $250 hourly rate. The
inctease in the hourly rate was clearly detailed in the Trust Retainer Agreement that@ie
agreed to (Exhibit A).

The increase in the houtly rate was not an indiscriminate change, rather it came
after Dudek had provided legal services to @ the conservatorship creatt:'d to
manago @MR’s estate, This interaction withedili8 and i SN predates the
creation of and services provided to the Trust, As stated sypra, Dudek was hired by 6l
to provide legal services in establishing a conservatorship, with @ sorving as
conservator, for @M as a protected individual. Dudek began her representation in May
of 2001, The conservatorship was established in late 2002 and was terminated following
the creation of the present Special Noeds Trust in the fall of 2004, During this period
Dudek successfully defended against an attempt by (l¥s father to be appointed co-
conservator and co-trustee, maintained Supplemenfal Security Income (“SSI"), Medicaid,

and Community Mental Health Services through MORC, Inc.
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Dudek charged $200 per hour for this multitude of services, but becausc @i and
@ s conservatorship did not have the assets to pay the logal fees, Dudek’s bills were
not paid during this three and one half year period. Not uniil the vaccine injury
settlement had been paid to @IPs estate did Dudek reccive any compensation for
services provided and even thon Dudek voluntarily waived the imposition of the sev.en
percent intorost she was contractually entitled to under the retainer agreement, This
Cowt authorized a payment to Dudek to bo made from the Trust (Exhibit B). By that
time Dudek’s legal sexvices bill had grown to f10,908.17.

It was only after this extended period of unpaid representation that Dudek
Increased the hourly rate to $250--a rate that is reasonable and customary for attorneys of
Dudek’s experience and expertise. The $250 hourly rate is within the range of expected
and accepted rates charged by attorneys in Southeast Michigan and in particular attorneys
that practice in the area of estate planning for persons with disabilities.? |

As statod in Dudek’s Motion for Summavry Disposition, Dudek has practiced in
the area of probate and special needs estate planning for over 14 years, She is a
nationally recognized leader in the area of estate planning for persons with disabilities
and parents of children with disabilities, She is the former chairwoman of the Elder Law
and Advocacy Section of the State Bat of Michigan, and a member of the Probate and
Estate Planning Section. Dudek 13 the immediate past chair of the National Academy of

Elder Law Attorneys’ (NAELA) Trust Special Interest Group. Dudek is a frequent

2 By way of comparison, the hourly rate is the same charged bydilii#s personal
attorney, WREEENNENNN, on attorney with limited to no experience in protecting the
rights of people with disabilities or the adminisiration of special needs trusts, '8
fees were paid unilaterally by @ to object to supervision of this Trust and the
appointment of a GAL to protect @@JBs best interests, If any fees are unreasonable,
Dudek contends they arc (s legal fees,
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lecturer on the topic of special needs trusts and is a distingvished presenter and recent
key-note speaker at NAELA conferences, and the 2005 NAELA Pawley Award Winner,
The skill, time, and labor required in administering a Special Needs Trust in
- general is considerable; and this effort was only exacerbated by the difficult interaction
with Co-Trustee @9 Dudek drafted and established the Special Needs Trust for the
benefit of M. Through Dudek’s efforts the Trust has been managed to assist@ifjis
financial affairs in order to provide him with the greatest degree of seourity and
| independence and serve his best interests. The nature atid the length of Dudek’s
professional relationship with'Wiland the Trust justifies the fees charged by Dudek, and
thus the fees are not excessive under MRPC 1,5(a)(6) and the factors enumerated in
Crawley, supra. Further, the unpaid fees were required for Dudek to act in(g: best
interests, to disallow these fees now serves to punish Dudek for Petitioning for
Supervision of the Trust and the appointment of a GAL to proteciiiiin
Dudek charged $200-250,00 per hour for her specialized services. Other similarly
situated attorneys, who specialize in Probate, Estate, and Trust Administtation, in
Michigan, charge amounts similar to or higher than Dudek. For example, Attorney Doug
Chalgian of Chalgian & Tripp Law Offices, PLLC, Lansing, Michigan, charges $250.00
per hour, ax;d Attorney Norman Harrison, of Saginaw, Miclﬁgan charges $200.00 to
$250.00 per hour for attorney services, Exhib'it E. Attorneys who are similarly situated,
and are in Dudek’s locality, also charge an hourly rate that is similar to that charged by
Dudek. For example, Attorney Josh Ard, J.D., M.B.A,, Ph.D., of Williamston, Michigan,
charges $275.00 to $300.00 per hour when providing attorney services, Attorney
Elizabeth Luckenbach Brown of Jaffe Raitt Hever & Weiss, P.C., Southfield, Michigan,
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charges $225.00 per hour, Professor George A. Cooney of the Law Offices of George A,
Cooney, Jr., Farmington Hills, Michigan, charges $300,00 per hour, Attorney Michele P,
Fuller, of Fuller & Stubbs, PLLC, Shelby Township, Michigan, charges $225.00 per
hour, Attorney Sanford Mall, of the Mall Malisow Firm, PC, Farmington Hills, Michigan,
charges $275.00 per lious, and Attorney Don Rosenberg of Barron Rosenberg Mayoras &
Mayoras, Troy, Michigan, charges $250.00 per hour for attorney services. Exhibit F, If
other attorneys in the ldeality charge fees that are approximately the same fees or higher
feos for similar legal services, then Dudek’s fees are neither excessive or unreasonable
under MRPC 1.5(a)(3). @l objeots to Dudek’s fees because she is aﬁgty Dudek
petitioned for Supervision of the Trust and appointment of a GAL for QjjJ. @l also
threatened Dudek with & malpractice suit.

In the Response of Co-Trustees to Motion for Summary Disposition of Patricia E.
Kefalas Dudek, Co~Trustees unsoundly relied on outdated surveys from 2000 and 2063
concerning the hourly rates of attorneys specializing in Probate, Estate, and Trust
Administration, During the winter of 2006, an extensive survey was conducted by the
Probate and Estate Planning Section of the Michigan Bar which led to the publication of
the 2006 Desktop Reference on the Econowmics of Probate and Estate Planning Practice
In Michigan, made available in the Winter 2006 Michigan Probate and Bstate Planning
Journal, The 2006 Desktop Reference provides separate tables and roference materialg
concerning the houtly billing practices for attorneys by office locale, degree of
specialization, firm size, olassification of services rendered, and number of years in

practice. Relevant portions of the 2006 Deskiop Reference ave attached as Exhibit G,



According to the 2006 Desktop Reference, the range of hourly rates for Trust
Administration of an office located in Oakland County, south of highway M-59, is
between $100 and $410. The range of hourly billing sates for an attorney who spends
100% of her time in Probate and Hstate practice i3 $100 and $495 per hour, with a mean
average of $224 and the upper quartile charging $251. A pattner in a firm with two to
seven pariners will typically charge between $135 and $§00 hourly, with a mean average
of $206 and the upper quartilo charging $228 per hour. Additionally, an attorney who
has eleven to fifteen years of experience in this niche of the law will typically charge
between $175 and $385 per hour, with a mean average of $203 and the upper quartile
charging $225,

According to the 2006 Desktop Reference, the highest hourly rates are above
$400, sometimes nearing $500. Even if this court were to ignore Dudek’s uniquely high
degree of expertise in the field of special needs estate planning, simply being an attotney
who practices in Oakland County, spends 100% of her time specializing in Probate and
Estate matters, is a partner in a firm with five partners and has fourteen yoars of
experience, the hourly rates that Dudek charged were in conformance with the hourly
rates charged by similarly situated aftorneys. Taking her level of expertise into
consideration, Dudek’s billing practives should be compered to attorneys who are
charging the maximum rates. As such, Dudek’s rate of $250 was drastically beneath the
reported amounts that reached as high as $495 for Trust Administration and $410 for
Conservatorships. While Dudek is not petitioning this court to retroactively increase the

houtly billing rate charged to the Trust, it is important to note that the fees sought by
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Dudek are radically below what the Trust could have been charged. Further, Dudek has
been forced to spend considerable time and energy to defend these feos,

. Providing legal services to u Speclal Needs Trust is & cumbersome tagk, which
requires a large amount of skill and experience, ‘P and the Trust benefited from
Dudek’s fouﬁeeh years of experience as a Probate and Estate Planning attorney, and
Dudek spent a large amount of time protecting the Trust from.’s altempts to misuse
the assets. Considering the lengthy nature of her relationship with@iii® and the Trust,
and the statements provided by other highly esteemed attorneys in this field which
unanimously support the conctusion that Dudok’s fees are reagonable, this Honorable

Court should approve the requested attorney fees in the amount of $9,234.78 ($6,636.78

outstanding) for the peried covered by the second and final accounting of the Trust.

RELIEF REQUESTED

Dudek respectfully requests that this Honorable Court enter an order approving
the payment of’

A.  Trustee fees in the amount of $13,764.86, and attorney fees in the amount
$19,222.54 for the period covered by the first accounting;

B.  Trustee fees in the amount $8,686,71 ($5,386,70 outstanding) for the
period covered by the second and final aceounting;

C. Attorney fees in the amount $9,234.78 ($6,636.78 outstanding) for the
period covered by the second and final accounting;

D. Annual interest in the amount of 7% accrued on the unpaid attorney and
co-trustee fees, as agreed to in the written retainer agreement.

E. All legal and trustee fees incurred by Dudek to transition Trust fands to
the new co-trustee; and

F. Directing the new co-trustee to pay Dudek all unpaid fees immediately.
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Date:
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Respectiully submitted,

HAFELI STARAN HALLAHAN
CHRIST & DUDEK, P.C.

By:

Patricia E. Kofalas Dudek (P46408)
Attorneys for Petitioner

4190 Telegraph Roed, Suite 3000
Bloomfield Hills, MI 48302-2082
(248) 731-3080



