~ STATE OF MICHIGAN

IN THE CIRCUIT COURT OF THE COUNTY OF INGHAM

In The Meiter of [ RGN

Guardian, and
PATRICIA E. KEFALAS DUDEK,
Trustee,

OPINION AND ORDER

Petitioner, | ' :
pockeT No | R

HON. THOMAS L. BROWN

MICHIGAN DEPARTMENT OF
HUMAN SERVICES, and JUDGE JUDITH
RALSTON ELLISON, Administrative Law Judge,

Respondents,

PRESENT: HONORABLE THOMAS L. BROWN
Visiting Circuit Court Judge

This Court, having reviewed Petitioner’s Petition for Review and Brief in Support;

Respondent’s response therelo; Pefitioner’s Reply; all relevant documents and correspondence;

having heard cral argument on July 25, 2007, and being fully apprised of the issues, states the

following:
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INTRODUCTION
FINDINGS OF FACT

This Administrati%zcl Appeal involves eligibility for Food Assistance Program (“FAP™)
benefits. (ENENNEEND) - 2 22 yearold person with a disability, as defined by
§1614(a)(3) of the Social Seourity Act, 42 USC §13820(2)(3). filis & Medioaid recipient and is
the benefictary of a supplcn}cental irrevacable spacial needs trust established in sccordance with
42 USC §1396p(d)(4)(C) (‘;tha Trust™), A $6,000 annual psyment §s made to the trust as the

" result of a personal injuty settlement i:.’s favor

The United States Congress created statutory provisions that allow disabled persons who

fit within certain criteria, ﬂl"ld who recsive entitlement benefits, to transfer their own property or
- ~‘--r-------r*incbme‘irrto'a*specialmaaﬂsﬂwst'wi’shuut'adverseljr"affeuting"ai'lgibi’l‘l‘ty*for-ptrhlic"&ssi'stame-" e

programs. One type of specia_l neads trust is a “pay-over” trust created pursuant to 42 US_C '
§1396p(d)(4)(C). The Trust at issue in this case is a pooled aucoﬁnts, pay-over trust, Itisa
“pooled accounts” &ust bec;mse it is established and managed by a nonprofit association, and a
separate account is maintained for each beneficiary, but for pufposes of investment and
management of funds, the trust pools the accounts of several beneficiaries. It is a “pay-over”
trust chause upon the dcath of the beneficlary, any remaining funds in the trust will be “paid
over” for the continving use of the non-profit trustee, These pooled aocounts, pay-over frusts

onable qualified individuals to bold assets in trust when those assets would otherwise disqualify

the person from eligibility for entitiement benefits, This exeeption was carved out to protect,
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provide for, and meximize the quality of Iife of disabled persons who have financial needs
beyond essential food, shelter, and medical care,

On November 12, 2_005 .applied to the Depariment of Human Services
(“Respondent”) for FAP benefits. On December 2, 2005, Respondent determined that Ian was
eligible for benefits of $10 per month. In making its eliglbility determination, Respondent
calou}ated_ unearned incotme at $1,236 per month, This calewlation included $500 per
month amount intended to represent 1/12 of the $6,000 annual payment to the Trust. On May 1,
2006,- guerdien filed 8 Request for Heaving chalienging the eligibility determination. On'
September 6, 2006, ALT Ralston Ellison issued a written Heaing Decision affirming and
upholding the determination. stating that, “the annual payment from [the Trust] for the benefit of
[Tan] should be included in the FAP benefit budget as unearned income.” "low asks this court

e s W'"tm"aversa*tha%‘J"‘S’d@r}iﬁiﬁn;"anﬂ*entervan*e)rderwequiringwkespmndenﬂtc*rcmalnui‘ate-rﬁﬁi’---“—-'~ it
eligibility without the $6,000 annual payment to the trust, |
| OPINION
STANDARD OF REVIEW

The standard of revi;aw is fom‘zd in MCL 24.306, which provides:
Sec. 106. (1) Bxcept when a statute or fhe constitution provides for a different
.scope of review, the' court shatl hold uniewfiil and sef aside a decision or order of
an agency if substantial 1ights of the petitioner have been prejudiced because the
decision or order is any of the following:

(a) In violation of the constitution or a statute. . .

(b).Tn excess of the statutory authority or jurisdiction of the agency.

(t) Made upon unlawful procedure resulting in material prejudico to a pasty,
(d) Not supported by competent, material and substantial evidence on the whole

record,
(e) Arbitrary, capricious or clearly an abuse or unwarranted exercise of

discretion,
(f) Affected by other substantial and material error of Jaw.
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“The judicial yardstick for assessing the validity of an administrative decision is whether not the
decision is supported by competent, material, and substantial evidence.” Union Bank & Trust co
v First Michigan Bank & Trust Co, 44 Mich App 83 (1972). The agency’s decision may only be
reversed where the Court finds that it is contrary to law, or not supﬁorted by competent, material,
and substantial evidence. Trumble's Rent L Center v Employment Sec Com’n, 197 Mich App
229, 233 (1992). Thus, this Court is not to displace the agency’s choice between two reasonably
differing viewpoints, MERC v Detroit Symphony Orchestra, Inc., 393 Mich 166, 127 (1 0974).
Substantial evidence is that which a reasonable mind would accept as adequate to support a
decision. In re Payne, 444 Mich 679, 692 (1994), Where there is sufficient evidence to support
the agency’s findings, a reviewing court must not substitute its discretion for that of the agency,
even if the court would have reached a different result. Black v Dep't of Social Services, 195
Mich App 27, 30 (1992). |
CONCLUSIONS OF LAW

In their Brief in Support of the Petition for Review, Petitioner contends that thé funds in
the trust should not have been classified as unearned income for purposes of FAP eligibility.
" Petitioner contends that\ Reépondent classified the $6,000 distribution to the Trust as unearned
income pursuant to the deﬂ;lition of that term contained in 7 CFR §273.9. The ALJ reasoned
that the section applied becéuse “it contains all the allowable income exclusions.” Petitioner
maintains that the ALJ ignored one such exclusion, “third-party payments” under 7 CFR
§273.9(c)(1)(vii). That section provides, “if a person or organization makes a payment to a third

party on behalf of a household using funds that ate not owed to the household, the payment shall



be excluded as income.” Pefitioner asserts that funds have never been paid directly from the trus
- to- the only payments made from the Trust are made to third party vendors, Petitioner
contends that these third party payments are excludable bécausc they are made from funds that
are not owed to the houschold, and these kind of payments are specifically excluded from
unearned income by 7 CFR §2'7'3.9(c)(1)(*vii).~

Petitioner next argues that the ALJ misinterpreted and misapplied the Program Eligibility
Manual (“PEM”) provisions intended to ease real-world applications of federal regulations,
Petitioner contends that the ALJ referenced and relied upon various PEM provisions in
determining that Trust funds should be included as unearned income. Petitioner maintains that
the PEM section entitled “Trust Fund” provides clear support for the position that funds paid to
the Trust should not be included as unearned income.

The section provides two basic rules, The ﬁrst states, “Count payments from a trust to a
beneficiary as unearned inc;)me.” Petitioner again submits that no payments have been made to
Tan, only to third parties. Thus, these payments should not‘be included as unearned income under
this rule. The second rule states, “In addition, count any amount of trust income that the
beneficiary can instruct the trust to pay him. It is the beneficiary’s unearned income.” Petitioner
submits that there is simply no question that lan cannot instruct the Trust or trustees to pay him
anything. Petitioner asserts that he has no power to control, compel, or otherwise influence the
disposition of trust funds,

In conclusion, Petitioner asks this court to reverse the ALJ’s decision, and enter an order
requiring Respondent to re-calculate Ian’s FAP eligibility without the $6,000 annual payment to

the trust included as unearned income. Petitioner asserts the decision is in violation of a



constitutional or statutory rights, in excess of the authority of the agency, made upon unlawful
procedure, not supporied by substantial evidence, is arbitrary and capricious, and is affected by
other error of law,

In their Response to Petitioner’s Petition, Respondent asserts that Petitionet’s discussion
of the character and purposé of the Trust created under 42 USC §1396p(d)(4)(C) for Medicaid
purposes is of no independent Jegal consequence to the analysis of whether payments into the
Trust count as unearned income for purposes of FAP eligibility under the applicable federal
statutes, regulations, and state policy, Respondént contends that this is not a Medicaid eligibility
case, but a case involving FAP eligibility. Respondent maintains that Petitioner is muddying the
water by focusing on 42 USC §1396p(d)(4)(C), and that the real focus should be on application
of federal statutes, regulations, and State policy in defermining lan’s unearned income.

Respondent asserts that the payments made from the Trust do not meet an exclusion for
unearned income. Respondent contends that under 7 CFR §273.9(c)(1)(vii), the issue is twofold.

First, the focus is whether the money used from the frust is “legally obligated and otherwise
payable to the household” aAnd “diverted by the provider of the payment to a third party for a
household expense.” Second, the issue is whether another person or entity “makes a payment to
a third party on behalf of a household using funds not owed to the household.”

Respondent argues that the monies are legally obligated to-Respondent states that the
trustee/beneficiary relationship is a fiduciary relationship. Legal title to the trust assets rest with
the trustee; equitable title td the trust assets rest with the beneficiary, Respondent maintains that
the legal obligation is apparent because the trustee has made disbursements from the trust

consistently in the past, and the Trust’s own language indicates the funds can be paid directly to
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W Thus, Responde{xt contends the money is otherwise payable to the housshold wnder 7 CFR
§273.9(c)(1)(vi). For these same reasons, Respondent asserts that the money is not being paid to
a third party using funds that axe not owed to the household, Respondent submits that the ALY
properly concluded the trust payments wete hot among an income.exclusion. and that the
decision was supported by substantial evidence.

As to the application of the PEM provisions, Respondent assetts that reading the policies
together, the ALJ properly é:oncluded the Trust money was includable as unearned income, Fixst,
Respondent contends the ALJ determined the Trust money was owed (i} Second Respondent
maintains there was no court order or legally binding agreement requiting thc money to be paid
to a third party to qualify under any exception. Finally, Respondent argues that the PBM

provisions identify the specific scenario of direct payments to a beneficlary, and that such
}

. .~...*pa,ymentsmme-unearmcdvimue_mew{\’-.eap@melemsubm&tsvthamhenel-i@ibiﬂ.dwudaeision-iswsuppemd-by---m TR

substantial evidence, and should be affirmed.
In their Reply Brief, Petitioner argues that aithough this is not 4 Medicajd appeal, 42 JSC
§1396p(d)(4)(C) is still relevant, as the purpose of-tmst s to ensure That.:onﬂnues to

réceive the maximum amount of needs based assistance while having available to him, in the sole

discretion of the trustez, a supplemental soutce of funding to meximize his quality of life.

Petitioner assexts thét ifthe Trustee were to undertake the actions suggested by
Respondent, making payxx.:e'nts dii‘eetly to- the purpt;:se of the Trust would be frugirated,
Petitioner does not asgert that 42 USC §1396p(d)(4)(C) is of “independent legal consequence,”
rather, Petitioner s@tes that the Trust must be read together with the Federal provision, and that

proper administration of thé Trost is dependant on an understanding of 42 USC §1396p(d)(4)(C)
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and its underlying policy, -

Petitioner teturns to the unearned income issue. Petitloner asserts that the trustee cannot
make a payment direotly to fthe beneficiary if to do so would destroy the purpose of the Trust. In
other words, the trustes could not make such a payment if to do so would affect- FAP
eliglbliity. As to whether the monsy used from the trust is “legally obligated and otherwise
payable to the household,” Petitioner contends that Respondent misunderstands the fiduciary
duty of the trustee, Petition:er subsnits that it would be contrary to the trustee’s fiduoiary dutf to
make & payment directly tofll} because to do so would Frustrate the purpose of the Trust,

Next, Petitioner asserts that there is a court order or legally binding agreement requiring
the money to be paid fo a third party. The personal injury settlement is the court order requiring

that payments be made to the Ttust and never directly to.Tha Trust itself is a lagally binding

e o wepgpeement-requiting paymmntswfexhlam *s-benefitto-be-mads-divestly-te- thiwdnpmmsw-ﬁeﬂmemapw

asserts that the funds are fo:_r the benefit of . but are not owed to or directly payable to the
household. Petltioner contends this is a meaningful déstincﬁon thet Regpondent is ignoring,
Finally, aa to the PEM provisions, Petitioner agserts that while.'nay be able to receive
funds directly from the 'I‘ru.;t. he cannot insiruct the trustes to distribute the funds directly to him.
Thus, the provision stating, “In addition, count any amount of trast income that th; beneficiary
ean instruot the trust to pay .him. It is the beneficiary*s unearned income” does not apply.
Petitioner argues that the provision stating, "Count payments from a trust to a beneficary as
unearned income" is not ap;alicable, bécause the Trust is specifically designed so ag to protect

O oligiuijity for publ:c assistance, and that those types of payments could not be made by the

trustee resultmg in the ﬁ'ustratlon of the Trust‘s purpose.



This Court finds that the decision of the agency is not supported by competent, material,
and substantial evidence. This Court agrees that that if the Trustee were to undertake the actions
suggested by Respondcht, making payments directly to ‘the purpose of the Trust would be
frustrated. Furthermore, this Court finds that there is a court order or legally binding agreement
requiring the money to be paid to a third party, The personal injury settlement is the court order
requiring that payments be made fo the Trust and never directly to- The Trust itself is a
legally binding agreement requiring payments for. benefit to be made directly to third
parties. Therefore, this Court finds that the Trust funds meet the PEM exception stating,
“exclude any portion of a payment that a court order or other legally binding agreement requires
sending directly to a persons;‘ cteditor or service supplier. This Court also finds that the
provision stating, “In addition, count any amount of trust income that the beneficiary can instruct
the trust to pay him, It is the beneficiary’s unearned income” does not apply to the Trust funds at
issue, because the beneﬁcia;'y in this case caﬁnot instruct the trust to pay him, as to do so would
frustrate the stated purpose of the trust. Thus, the ALJ’s finding that “there was no direction
requiring the Trustee to send payment directly to a person’s creditor or service supplier” was not
supported by the evidence.

The ALJ’s finding that “the Trustee had discretion to disburse income or the corpus of the
Trust, fo the claimant/Beneﬁciary in its complete and -.unfettered discretion” is not supported by
the evidence. The Trust document specifically provides, “Their public and private assistance
benefits shall not be made unavailable to [the beneficiary] or be terminated because of this
Trust.” This language can only be read to provide that the Trustee does not have complete and

unfettered discretion, The language clearly states that benefits shal) not be terminated because of
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the trust; t_herefore, the 'I‘ruqtee'does not huve discretion to make disbursements that would hav.e
the effect of terminating pui:lic benefits, For the same reasons, this Coust finds the ALY’s
statement thet “It does not matter whether the Trustee makes a decigion not to disttibute funds to
the claimant; under the Trust Agreement a distribution can be m;&tde to the claimant” was not
supported by the evidence, }Agiain, the Trust language clearly provides tbat a distribution may not
be made to the beneficiary i'f to do 80 would oause public benefiis to be terminate('l.

NOW, THEREFORE, the decision of the ALJ below s REVERSED, and it is hercby
ORDERED that Petitioner’s FAP eligibility be re-oalculated by Respondent Michigan
Department of Human Services without the $6,000 annual payment to the trust included as
unearned incoms.

[}

ds that this decision tesolves the last

In compliance with MCR. 2.602(A)(3), this Court

pending claim end closes the case.

Q‘ .

Dated;

HON. THOMAS L. BROWN
Vigiting Circuit Court Judge
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PROOQF OF SERVICE

I hereby certify that I served a copy of the above Opinion and Order upon the
attorneys/patties of record by placing said Opinion and Order in an envelope addressed to each

and placing same for mailing with the United States Mail at Lansing, Michigan,
on g% Mi f , 2007,

Judicial Assigtant

ce: Patricia E. Kefalas Dudek
Elizabeth Luckenbach Brown
James W. Rose
Joel D, McGormley
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