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Device Demonstrations
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Demonstrations

What are Device Demonstrations?

The purpose of a device demonstration is to help people compare
and contrast the features and benefits of a variety of devices in
order to make an informed buying decision.

Device demonstrations can include one device, multiple devices
(such as comparing four different electronic enlarging devices),
single category of participants and multiple categories of
participants (a student with a vision disability, their special
education teacher and parents, for example). Device
demonstrations can be direct or indirect.

Go back to the top menu.

Device Demonstrations in Michigan: An Overview

The goals of the Michigan's Plan for AT include increasing access
to AT by targeted individuals and entities in the areas of
education, employment, community living and information
technology/ telecommunications. Michigan has targeted priority
to first un-served then to under served geographic areas of the
state for this funding. The priority for services is to people who
are not eligible to receive services or have assistive technology
services paid for through other agencies or organizations. The
program is also identifying opportunities to leverage collaborative
advocacy efforts by providing demonstrations within specific
systems and or focus areas.

Go back to the top menu.

Community Connections of SW Michigan

133 E. Napier, Suite 2

hitp:/fwww.copower.org/At/demo.htm 9/23/2008
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Benton Harbor , MI 49022
Voice 800 578-4245 (269) 925-6422
Fax: 269 925-7141

Community Connections is a Center for Independent Living,
serving rural Berrien, Cass and western portion of Van Buren
counties. Community Connections has partnered with Michigan
State University, through its Assistive Technology Specialist at
the Resource Center for Persons with Disabilities (RCPD) to
provide device demonstrations. They will train volunteers who
have disabilities and use AT to provide demonstrations in
response to the needs of people who call the center (number
above) and request and demonstration.

Assistive Technology Coordinators will help determine individual
or group presentation preference, location, time/date of demo,
type, etc. Assistance will be provided by Community Connections
in linking people with needed transportation to a site if needed.

Community Connections and it's partners are also exploring the
possibility of taping some of the demonstrations in preparation
for a future indirect device demonstration service via web cast.
The partners will be exploring the possibility of offering this
service during this initial subcontract.

Go back to the top menu.

Superior Alliance for Independent Living:

129 W, Baraga, Suite H
Marquette, MI 49855
(906) 228-5744

{800) 379-7245

The Superior Alliance for Independent Living Center (SAIL)
has received a subcontract to provide device demonstrations to

residents of the fifteen counties of the Upper Peninsula to explore
the benefits of AT and make informed decisions. Michigan ‘s
Upper Peninsula is a remete, rural part of the state that is
historically undeserved.

To request device demonstration, call SAIL (humbers above).

Go back to the top menu.

Hearing Assistive Technology Demonstrations

The program has subcontracted with the Hearing Loss Association
of Michigan to provide device demonstrations to un-served people
with hearing loss disabilities. Through previous funding from
Michigan's Assistive Technology Program, this organization
started the Hearing Technology Resource Specialist(HTR
Specialists) program. HLA-MI has trained over 30 volunteers
across the state to educate their local communities about hearing
assistive technology.

http://www.copower.org/At/demo htm 9/23/2008
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HTR Specialists use customized equipment kits containing various
types of devices that can help you hear better in daily living
situations. This program recently expanded the devices in their
kits to be able to offer Assistive Technology Demonstrations.

To schedule a demonstration, please write to:
hirs@hearingloss-mj.org. The following people have been
trained to provide demonstrations:

Vic Eichler - Portage

Sheila Bisaha - Flint

Allan Feldt - Ann Arbor

Carol Rose - Mohawk

Margie Gillean - Flint

Janet Haines - Vassar

Liz Kobylak - Troy

Marilyn Knel - Grand Rapids
Ann Liming - Lansing

Twyla Neidfeldt - Lansing Area
Cindy Shapiro - Traverse City
CIliff Tallman - Kalamazoo
Juanita Wikman - Muskegon

& & & & @ & 2 2 2 S 9 e »

Go back to the top menu.

Assistive Technology and Long Term Care

The program expanded and updated the "small changes, Big
Differences"” assistive technology training and kits. 4 kits have
been developed to be placed at organizations throughout the
state with a focus of training people involved with the Single
Points of Entry for long term care locations. These sites will
provide both training and device demonstrations using the kit,
Sites are:

Superior Alliance for Independent Living
129 W, Baraga, Suite H

Marquette, MI 49855

(906) 228-5744

(800) 379-7245

Community Connections
133 E. Napier, Suite #2

Benton Harbor, MI 49022
(269} 925-7141
(800) 578-4245

Disability Network/Southwest MI
517 E. Crosstown Parkway

Kaiamazoo, MI 49001
{269) 345-1516 voice
(269) 345-5925 tty
(800) 394-7450

Michigan Disability Rights Coalition

hitp://www.copower.org/At/demo.htm 9/23/2008
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contact Aimee Sterk
(800) 7_60—4600 ext 329

Go _bhack to the top menu.
Wayne, Oakland and Macomb County Focus Group

The program has contracted with Cathy McAdam and UCP of
Metro Detroit to develop training and device demonstrations
based on the recommendations of a focus group held last year.
Training has been developed and will begin over the Summer and
Fall of 2008 with demonstrations to follow. The topic of the
training is devices for communication in emergency situations
people with a variety of disability characteristics.

Cathy McAdam
(313) 563-1412
http:/ /www.diverseability.com/mcatherinemcadamlic.htm

Go back to the top menu.

"The contents of this web page were developed under
a grant from the Department of Education. However
those contents do not necessarily represent the policy
of the Department of Education, and you should not
assume endorsement by the Federal government."”
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RECIPIENT RIGHTS COMPLAWT

For Office Use Only
Case #: : -

Category:

it tos bl RIghtS: Office:

1 @
Recipient's Name

' Complainant's Name: (IR /
e

Phone Number: (I

Where did it happen? Ongoing , When did it happe. Date and fime

Address:

Phone Number:

1. Describe What Happened: (Attach additional sheets if necéssary)

Consumer (mother) was told by that he could not move into a
living arraignment on April 19. This move in date was denied because mother would not sign a
financial agreement. The agreement requested $5,000 per year and specific contract language
would be added to the family’s trust and will documents as supplied by Nl . o

negotiated a per diem rate for the living situation and was prepared to authorize the funding. This
contract rate follows Medicaid guidelines as “payment in full".

2. What right(s) do you feel was violated?

If substantiated this would be a violation of :
Person Centered Planning.
Dignity and Respect

3. What resolution do you s'ee'k?

To move into the (Il settin right away without a written agreement signed by parents of consume
The rate authorized byi is payment in full. if consumer is unable to move into this setting, his
will remain in his family home and reconvene a PCP planning meeting to identify other living
arrangements with assistance of support coordinator.

.
Tl | | 1

smplainapts Signature Date Person Assisting Complainant, Date



AUTHORITY

RECIPIENT RIGHTS COMPLAINT

For Office Use Only

COMPLAINT #: 13221

If you believe that your rights have been violated,
Yyou (or someone else on your behalf) may use thi
form to make a rights complaint. E

Keep the last copy and return this for

'm to the Right-s
Office: ‘

Complainant’s Name: (S NRREER

Recipient’s Name:

Address: (R

Phone Numniber: —

Phone Number-

Where did it happen?
SR O1fice

When did it happen? (Date and Time)
Ongoing,.

1. Describe What Happened: (Attach additional sheets if necessary)

On 5-1-06 the rights office received a written complaint that a consumer was set going to be
placed ata home. Before this process could begin, the move was denied based on the
consumer's mother /guardian refusing to s?'s contract, The refusal to sign was based on

a portion of the contract which states that

wanted a "voluntary contribution", which would

cover and all services that Medicaid and SSI won't cover. The contract agreement requested
$5000.00 per year and specific contract language would be added to the family's trust and will
documents as supplied by - The contract also stated that S can reassess the requested
rate and reserve the right to increase the yearly payments if they so choose by providing the
family with a written notice. {jllllllnegotiated a per diem rate for the living situation and was
prepared to authorize funding, This contract rate follows the Medicaid guidelines as "payment in
full." Because of this issue, the consumer will not be placed in a group home.

2. What right(s) do you feel was violated?

Dignity & Respect




3. What resolution do you seek? _
Investigate. If substantiated, discipline accordingly.

Complainants Signature Date : Person Assisting Complainant Date



MENTAL HEALTH AUTHORITY
OFFICE OF RECIPIENT RIGHTS

SUMMARY REPORT
' Complaint #; 13221

Service Site Network Provider: Core Agency
G- /.dmin Office .

Complainant’s Name { Relationship to Recipient Violation Category |
'y ' 'l : Civil Rights: Discrimination, Ability to pay, Treatment
Suited to Condition & Confidentiality

Substantiated. [X] Date Case Opened Date of Report | Final: [X]
Civil Rights & 5/1/2006 8-24-06 ‘| Amended: [ ]
Treatment Suited to o

Condition

Not Substantiated [X] .

Confidentiality

I. ALLEGED RIGHTS VIOLATION

On 5-1-06 the Office of Recipient Rights (ORR) received a written complaint that a consumer was
denied residential placement services based on the consumer's mother refusing to sign -‘s the
Licensed or Transition Home Fee Agreement. The refusal to sign was based on a portion of the
agreement which states that- wanted a "voluntary contribution", which would cover the cost of
all services that Medicaid and SSI won't cover. The agreement requested $5000.00 per year. The
agreement also stated thatJJJJlllcan reassess the requested rate and reserve the right to increase the
yearly payments if they so choose by providing the family with a written notice. SR ncootiated
a per diem rate for the living situation and was prepared to authorize funding. This contract
rate follows the Medicaid guidelines as "payment in full." Because of this issue, the consumer
will not be placed in a group home, It was also alleged that_ used the placement of the
recipient in the home as leverage to “blackmail” or pressure the recipient’s mother into signing the
agreement. L T

During the course of this investigation, it was also discovered that the consumer did not sign a
release for any representative from-to speak with the recipient’s mother regarding the move to
Berlin,

TRIO Investigation - Summary Report 03/25/04



If. CITATIONS

The following legal and regulatory provisions are applicable to this case:

MCL 330.1206(1a-h),“which states ““(1a-h) The purpose of a community mental health services
program shall be to provide a comprehensive array of mental health services appropriate to
conditions of individuals who are located within its geographic service area, regardless of an
individual’s ability to pay. The array of menta) health services shall include, at minimum, all of the
following: L

MCL 330.1208 (4), which states, “An individual shall not be denied services because an
individual who is financially liable is unable to pay for service.”

MCL 330.1704 (1,2), which states, “(1) In addition to the rights, benefits, and privileges guaranteed
by other provisions of law, the state constitution of 1963, and the constitution of the United States, a
recipient of mental health services shall have the rights guaranteed by this chapter unless otherwise
restricted by law.” “(2) The rights enumerated in this chapter shall not be construed to replace or
limit any other rights, benefits, or privileges of a recipient of services including the right to treatment
by spiritual means if requested by the recipient, parent, or guardian,”

MCL 330.1804 (3), which states, “The department or community mental health services program
shall waive payment of that part of a charge determined under section (2) that exceeds financial
liability. The department or community mental health services program shall not impose charges in
excess of ability to pay.”

ADMIN Rule R330.2067 (1a, d& h), which states,” A community Mental Health services board
shall do all of the following. (a) Ensure that a person is not denied service on the basis of race, color,
nationality, religious or political belief, sex, age, handicap, county of residence, or ability to pay.
This policy shall be stated in the program statements of the community merital health board and in
contractual agreements.”

“(d) Require agencies which provide services by contract or agreement with the board and which
receive state aid to furnish the board with an accounting of fee revenue received from patients or
from persons paying on behalf of patients.”

ADMIN Rule R330.8008, which states, “Financial liability for services approved for state financial
support by the department and provided by the department or community mental health services
programs directly or under contract shall be determined pursuant to these rules and stated in the
department’s and community mental health services programs’ written policies and procedures.”

MCL 330.1808 (1), which states, “The total combined financial liability of the responsible parties
shall not exceed the cost of the services.”

MCL 330.1810, which states, “An individual shall not be denied services because of the inability of

TRIO Investigation - Summary Report 03/25/04



responsible parties to pay for the services.”

An individual is defined as “The individual, minor or aduit, who receives services from the
department or a community mental health services program or from a provider under
contract with the department or a community mental health services program.”

MCL 330.1817, which states, “For an individual who receives inpatient or residential services on a
voluntary or involuntary basis, the department or community mental health services program
shall determine the responsible parties’ insurance coverage and ability to pay as soon as practical
after the individual is admitted.”

MCL 330.1828, which states, “The department or community mental health services program shall
annually determine the insurance coverage and ability to pay of each individual who continues to
receive services and of each additional responsible party, if applicable. The department or
community mental health services program shall also complete a new determination of insurance
coverage and ability to pay if informed of a significant change in a responsible party’s ability to pay.”

MCL 330.1842, which states, “The department shall develop and promulgate rules, pursuant to Act.
No. 306 of the Public Acts of 1969, as amended, which shall implement the provisions of this
chapter. Such rules shall include particularized procedures for determining ability to pay, and such
procedures shall be applied uniformly throughout the state.”

ADMN Rules, 330.8021, which states, “An individual receiving services, his spouse, or his parent
may appeal the amount of financial liability by notifying the director of the facility or county
community mental health services board in writing or on a form provided by the department, within
30 days of obtaining a new determination.” B

ADMN Rules, 330.8239 (2), which states, “A responsible party who has been determined under the
medical assistance program or its successor to be Medicaid eligible shall be deemed to have a
- $0.00 ability to pay from the schedule specified in this rule.

MCL 330.1708 (1), which states, “A recipient shall receive mental health services suited to his or
her condition.” _

MDCH Medicaid Provider Manual section 7.4,-Nondiscrimination. states, “Providers must render
covered services to a beneficiary in the same scope, quality, and manner as provided to the general
public. Within the limits of Medicaid, providers shall not discriminate on the basis of age, race,
religion, color, sex, handicap, national origin, marital status, political beliefs, or source of

payment.”

MDCH Medicaid Provider Manual Section 12 - Reimbursement, section 12.1 - PAYMENT IN
FULL, states “Providers must accept Medicaid's payment as payment in full for services
rendered, except when authorized by Medicaid (e.g., co-payments, patient-pay amounts, other cost
sharing arrangements_authorized by the State). Providers must not seek nor accept additional or
supplemental payment from_the beneficiary, the family, or representative in addition to the
amount paid by Medicaid, even when a_beneficiary has signed an agreement to do so. This

TRIO Investigation - Summary Report 03/25/04



policy also applies to payments made by MHPs, CHPs, and PYHPs/CMHSPs/CAs for their
Medicaid enrollees. Contractors or nursing facility (including ICF/MR) operators must not seek nor
accept additional or supplemental payment beyond the patient-pay or MDCH ability-to-pay
amount,” '

' MDCH Medicaid Provider Manual, section 13- Targeted case Management, states, “Targeted

_ case management is a covered service that assists beneficiaries to design and implement strategies
for obtaining services and supports that are goal-oriented and individualized. Services include
assessments, planning, linkage, advocacy, coordination and monitoring to assist beneficiaries in
gaining access to needed health and dental services, financial assistance, housing, employment,
education, social services, and other services and natural supports developed through the
person-centered planning process. Targeted case management is provided in a responsive, .
coordinated, effective and efficient manner focusing on process and outcomes.”

MCL 330.1748 (1-6), which states, “ Information in the record of a recipient, and other information
acquired in the course of providing mental health services to a recipient, shall be kept confidential
and shall not be open to public inspection. The information may be disclosed outside the department,
community mental health services program, licensed facility, or contract provider, whichever is the
holder of the record, only in the circumstances and under the conditions set forth in this section.

(2) If information made confidential by this section is disclosed, the identity of the individual to
whom it pertains shall be protected and shall not be disclosed unless it is germane to the authorized
purpose for which disclosure was sought; and, when practicable, no other information shall be
disclosed unless it is germane to the authorized purpose for which disclosure was sought.

(4) For case record entries made subsequent to March 28, 1996, information made confidential by
this section shall be disclosed to an adult recipient, upon the recipient's request, if the recipient does
not have a guardian and has not been adjudicated legally incompetent. The holder of the record shall
comply with the adult recipient's request for disclosure as expeditiously as possible but in no event
later than the earlier of 30 days after receipt of the request or, if the recipient is receiving treatment
from the holder of the record, before the recipient is released from treatment.

(5) Except as otherwise provided in subsection (4), (6}, (1), or (9), when requested, information
made confidential by this section shall be disclosed only under 1 or more of the following
circumstances: ‘

(6) Except as otherwise provided in subsection (4), if consent is obtained from the recipient, the
recipient's guardian with authority to consent, the parent with legal custody of a minor recipient, or
the court-appointed personal representative or executor of the estate of a deceased recipient,
information made confidential by this section may be disclosed to all of the following:

(a) Providers of mental health services to the recipient.

(b) The recipient or his or her guardian or the parent of a minor recipient or any other
individual or agency unless in the written Jjudgment of the holder the disclosure would be
detrimental to the recipient or others.

TRIO Investigation - Summary Report 03/25/04



TIL ISSUES

1. Is the consumer a Medicaid recipient?

2. bid - agree w1th- to receive Medicaid fundmg to provide services for the
consumer?

3. Are the additional services that would be provided Medicaid covered services?

4. If so, will the family member be charged for these additional services?

5. Ifso, ére these additional services paid on a voluntary basis?

6. Are these additional services based on the consumer’s ability to pay?

7. Did - inform the consumer’s mother prior to signing the contract that if the additional
services are not agreed to then none of the identified services would be prov1ded‘?

8. Did iscriminate agamst the recipient by refusing services based on the recipient’s
/mother s ability to pay?

9. If'so, did refuse to provide services identified in the consumer’s Individual Plan of
Service (IPOS) based on a family member’s choice not to sign the Licensed or Transitional
Home Fee Agreement?

10. Did this result in a delay/derial of services identified in the IPOS?
11. If'so, did this constitute a violation of the recipient’s nght to receive Treatment Suited to
Condition?
12. Did obtain a Release of Information from the recipient, which would have allowed
to negotiate placement with the parent? :

IV.SUMMARY OF INVESTIGATIVE FINDINGS

1. Is the consumer a Medicaid recipient? YES.

According to the Oakland County Eligibility Database, it confirms that the consumer is currently a
Medicaid recipient.

TRIO Investigation - Summary Repont 03/25/04



" 2.Did agree with to receive Medicaid funding to prqvide services

for the consumer? YES.
& The complainant, W#1, S#1, S#5, $#6 & S#7 all stated that ([} and Yl agreed to a
per diem rate to cover 24 hour staffing and transportation.

3. Are the additional services that would be provided Medicaid covered services?
YES. '

- a. Inreview of the-Family Financial Commitment form and grid it states that such
additional services are services that are non Medicaid services or not funded through SSIL
The services and expenses which rovides that are not funded through SSI or
Medicaid help to defray the costs of these additional services.

b. An interview with S#5 on 7-17-06 revealed that in her review of the non-Medicaid covered
services listed on thel® Family Financial Commitment Form/Grid on the surface are
worded to appear to be non-Medicaid services; however, in S#5°s opinion, some of the
services could be construed as actually Medicaid covered services.

¢. An interview with S#6 revealed that many of the additional services are Medicaid billable
services and are services that can easily be identified in the consumer’s IPOS, Also, S#6
stated that some of the “additional services” are services that the Provider must implement
anyway. Also the “additional services are services that S#5 implements as well. Services
authorized in the consumer’s plan of service are required to be provided.

d. Inreview of the Medicaid Provider Manual dated April 1, 2006, section 13- Targeted case
Management, on 7-30-06 it states, “Targeted case management is a covered service that
assists beneficiaries to design and implement strategies for obtaining services and supports
that are goal-oriented and individualized. Services include assessments, planning, linkage,
advocacy, ceordination and monitoring to assist beneficiaries in gaining access to needed
health and dental services, financial assistance, housing, employment, education, social
services, and other services and natural supports developed through the person-centered
planning process. Targeted case management is provided in a responsive, coordinated,
effective and efficient manner focusing on process and outcomes.”

e. Inan interview with S#7 she stated that she had several conversations with S#1 in regards to
the consumer’s placement despite the fact that Sillhas a procedure which dictates that one
must sign a contract agreement prior to placement. S#7 said that she reviewed the additional
services that Sl offers and charges for. In S#7’s opinion, she said that she feels that some
of the additional services are Medicaid covered services and feels that the services can be
implemented based on the consumer’s IPOS without charging extra.

TRIO Investigation - Summary Report 03/25/04



In review of the consumer’s IPOS, it revealed that many of the goals and wishes of the
consumer, which were identified on the IPOS, would encompass utilizing the “non-Medicaid
services” that {@iPprovides. This would indicate that if there are goals in the IPOS that
relate to the “non- Medicaid services” that @B provides, the caregiver has no choice but to
implement what is identified in the IPOS without an additional charge. Also the financial

agreement between , and @ for the per diem rate would cover those non-Medicaid
services.

4.1f so, will the family member be charged for these additional services? YES.

d.

5. If so,

W#1 stated that she had questions regarding some points in the family financial commitment
contract/agreement. W#1 stated that the additional fees pertain to the additional services that
@@ provides to those who live in licensed homes, W#1 stated that she did not have an
issue with paying the additional fee, but had reservation about having this in the
contract/agreement as a life long binding requirement. W#1 asked if that could not be placed
in the contract and @ was unwilling to do so. The decision was made not to sign the
contract/agreement. W#1 stated that .encouraged. her to have the consumer get to know
everyone at the Berlin home only to have the consumer not be placed there in the end.

S#1 stated that the additional services are non Medicaid/SSI services that @ offers and
that the fees incurred from the additional services are legal. S#1 stated that they have to
approach the family first and have them to agree to pay for the additional services.

In review of ? contract it does not address the issue of the additional services
and fees that laims are not Medicaid covered services nor does the SN
contract state that Medicaid reimbursement that a Provider accepts will be accepted as
“payment in full” for services identified in the IPOS. The contract only covers responsibilities
the provider has in regard to Medicaid covered services. There were no other additional
documents or policies that addressed iV s position to the additional services.and fees for
the “additional services”. There is no direct language in the contract betweenglif i and
@t states that providing / charging for these additional services is prohibited.

S#7 stated that S#1 was very clear that the additional services were non Medicaid and is not
covered so anyone who wants to live in one ofMGIll’s homes will be charged.

In review of an e-mail communication to W#1 dated 4-6-06 it clearly stated that the
additional funds were “required” and that the issue was “non negotiable,”

are these additional services paid on a voluntary basis? NO.

The complainant stated that the family is being charged for services that Qi provides;
however, the IBFamily Financial Commitment question & Answer packet leads the
reader to think that the additional costs would be paid on a voluntary basis.

TRIO Investigation - Summary Report 03/25/04



. W#1 stated that the additional fees were fees for the additional services and that JJJJ# does
“expect for the family to pay the additional fees, W#1 also stated that from the beginning she

was put under the impression that paying the additional fees was voluntary. It was not until

- W#1 had reservations about the contract, that at that point@iiiff8’s position was that the fees

were required.

In review of the Family Financial Commitment Question and Answer form (Q&A Form) it
states “Each family served by 0 makes a Family Financial Commitment toward the cost
of providing the highest quality services. In some cases, this commitment is a fee for specific
services. In other cases, wherc 4B is providing comprehensive funding, the commitment
is a yoluntary contribution. Some times, it is a combination of the two. Voluntary
contributions will be discussed with families annually, and @ expects that each family
will make the most generous commitment possible. It would be improper for @i#to seck
support from the community without first ensuring that all families are patticipating to the
very best of their ability.”

S#1 stated that the portion in the Q&A form speak to the mailings that are sent out to all of
the families giving information on other fundraisers that'-participates in. Theses
fundraisers are not related to the additional services that are provided. The family can or
cannot choose to participate in 4Jill®'s fundraising activities, but the additional fees are not
voluntary and have to be agreed upon.

In review of the Ml The agreement/Contraet, it specifically states, “This agreement
outlines the parents joint and several financial obligations to QI ir payment for services as
described in the Residential Care Agreement and as explained in the Questions & Answers
about QWS Family Financial Commitment, which states that in some cases where
W is providing comprehensive funding, the commitment is a voluntary contribution.

S5#3 stated that, the contract between Nl and QP do not touch upon the “additional
services” or the additional fees that4ll® provides and requires and there are no SN
policies that address this issue as well with any of their contracted providers. S does
not get involved with any other services outside the realm of Medicaid covered services.
@ did agree to a per Diem rate for the Medicaid covered services.

In review of an e-mail communication to W#1 from S#2 dated 4-6-06 it specifically stated
that the additional fees were required and the issue was non negotiable.

. In review of the Family Financial Commitment Form/Grid it shows in this case where
Whad agreed to pay S for staffing and transportation only, in a licensed group
home a $5000.00 fee per year for “list A” expenses plus a voluntary contribution and the
same fee goes for an unlicensed group home as well. Also on this same form states at the

top of the page, “These fees are over and above the ability-to-pay assessed to the

individual receiving services,”

TRIO Investigation - Summary Report 03/25/04



6. Are these additional services based on the consumer’s ability to pay? NO.

a.

The complainant was not aware as to how the figure is determined for the additional
services or what the procedure is in terms of the ability to pay.

‘S#1 stated that if the family is unable to handle the $5000.00 fee then they can request a

financial re-determination and ask to have the fees reduced. This, according to S#1, is
based on the ability to pay.

In review of the‘;‘ounty Medicaid Eligibility database, it conforms that the
consumer is a Medicaid Recipient. The consumer’s ability to pay is $0.00.

In review of the Family Financial Commitment Q&A form it appears that the financial
commitment is done based on the families ability to pay and not the consumer. The
Q&A also outlines igil’s own process for financial re-determination, and does not
use Q¥ s process for financial re-determination. Please note that Qi s procedure
for a financial re determination is based on the family’s (W#1) ability to pay and the
consumer’s ability to pay.

S#4, S#5, S#6 and S#7 all stated that the consumer’s ability to pay is $0.00 and that
when an individual is receiving public funding the consumer’s ability to pay is zero.
The consumer cannot be charged above and beyond his/her ability to pay. All four staff
also stated that ldoes not have the authority to go after the family and obligate
them to pay for any additional fees and services that the consumer has not requested.

According to the Medicaid Provider Manual dated July 1, 2005 and J uly 1, 2006
Section 12 — Reimbursement, section 12.1 - PAYMENT IN FULL, states
“Providers must accept Medicaid's payment as payment in full for services
rendered, except when_authorized by Medicaid (e.g., co-payments, patient-pay
amounts, other cost sharing arrangements_authorized by the State). Providers must not
seek nor accept additional or supplemental payment from_the beneficiary, the
family, or representative in addition to the amount paid by Medicaid, even when a
beneficiary has signed an agreement to do so. This policy also applies to payments
made by MHPs, CHPs, and PIHPs/CMHSPs/CAs for their Medicaid enrollees,
Contractors or nursing facility (including ICF/MR) operators must not seek nor

accept additional or supplemental payment beyond the patient-pay or MDCH
ability-to-pay amount.” : 7

7. Did _inform the consumer’s mother prior to signing the contract that if
the additional services are not agreed to then none of the identified services would
be provided? YES.

a. S#1 denied that W#1 was ever given the impression that if the agreement/contract is not
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signed then the consumer would not be accepted. S#1 stated that a packet is given upon
intake with Qi and everything including the family’s financial responsibilities is
explained. S#1 stated that W#1 has known about the additional services and fees for 6-8
months prior to deciding not to sign the contract/agreement.

b. W#1 stated when she had questions about the fees pursuant to the Family financial
commitment Q&A form then there were problems. W#1 stated that she was put under the
impression from the beginning that the fees were voluntary. W#1 stated that it was when
she had questions and did not want to sign it, and then it waslllPVho decided that they
were not the appropriate placement for the consumer and ultimately the consumer was not
placed in the home. W#1 said that she was willing to pay the set amount, ($10,000.00
cash) but did not want it to be iron clad in the agreement/contract. W#1 stated that she
feels that S#1 did make her fec] “pressured and blackmailed” to feel that if she did not
sign the agreement then her son would not be accepted. '

¢. Inreview of an e-mail sent to W#1 from S#2 dated 4-6-06 it clearly states that the issue
of the additional fees were “required and was non negotiable” and that if “the family
chooses not to sign the agreement, the Wi can choose not to accept the '
consumer,” :

8. Did ‘discriminate against the recipient by refusing services based on the
recipient’s /mother’s ability to pay? YES. :

a. W#I felt that S#1 made attempts to “blackmail” W#1 into signing the contract/agreement
by making her feel as if the consumer would not be placed unless the agreement/contract
was signed. W#1 felt that since she did not sign the contract and Sl did not place the
consumer in the Berlin home, her son was discriminated against. W#1 feels that if a

 parent does not agree and pay for the additional services that W provides, then they
have no room for you in their organization. W#1 stated that she was willing to pay
$10,000 dollars as a good faith effort, but was unwilling to sign the agreement. W#1
stated that because she refused to sign the agreement, @ decided that her son would
not be placed in the Berlin Home.

b. S#1 denied blackmailing W#1 into signing the contract/agreement. S#1 stated that she
explained that this was what S has been doing and is the same procedure for
everyone. S#1 stated that Wlildoes not make special provisions in the agreement for
individuals. S#1 stated to W#1 that she had choices and that W#1 could choose not to g0
with SN she wanted, but denied using the fact that they would not accept the
consumer because W#1 refused to sign the agreement as a way to blackmail W#1 into
signing the contract/agreement.

¢. Prior to the move in date of 4-21-06, an e-mail communication was sent to W#1 from SH#2
on 4-6-06. The e-mail communication clearly stated that if a family chooses not to agree,
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sign the contract, thediill® can choose not to accept that individual. The e-mail
communication goes on the state, “We do need you to sign the agreement for (C#1) to
- move into Berlin.”

d. Inreview of the Family Financial Commitment Q&A form makes statements such as,
“Your Family Financial Commitment is critical to ensure that @i can continue to
provide the high level of service you wish for your family member.” And “Voluntary
contributions will be discussed with families annually, and @il expects that each
family will make the most generous commitment possible. It would be improper for
QD to scck support from the community without first ensuring that all families are
participating to the very best of their ability.” '

€. Pursuant to “b” in issue question #8 above, the e-mail communication from S#2 to W#1
clearly states that if W#1 does not sign the agreement, then her son will not be accepted at

f.  Pursuant to “c” in issue question #8 above, the e-mail response from W#2 clearly states
that if Wi#1 did not sign the agreement, then @il was well within their rights to refuse
their services. :

g. Lastly, the end result is that W#1 refused to agree to the -contract and as a result,
the consumer was not placed in the Berlin Home to date.

9. If so, did R refuse to provide services identified in the consumer’s Individual
Plan of Service (IPOS) based on a family member’s choice not to sign the Licensed
or Transitional Home Fee Agreement? YES.

' 2. According to the Medicaid Provider Manual on July 1, 2006 pg. 12, section 7.4,-
Nondiscrimination. states, “Providers must render covered services to a beneficiary in
the same scope, quality, and manner as provided to the general public. Within the limits
of Medicaid, providers shall not discriminate on the basis of age, race, religion, color,
sex, handicap, national origin, marital status, political beliefs, or source of payment.”

b. Inreview of an e-mail sent to W#1 from S#2 dated 4-6-06 it clearly states that the issue
of the additional fees were “required and was non negotiable” and that if “the family
chooses not to sign the agreement, the - can choose not to accept the
consumer.” '

¢. Inreview of an e-mail response from W#2 (s [egal counsel) regarding P s
- legal position pursuant to this investigation states that “ The Berlin Home is an
unlicensed home and is under no direct contract with W o d G nox
Medicaid dollars pay for the operation of the home itself, © “The costs of operating
the Berlin home are considerable. Sillilllés or Medicaid’s payment of some staff time,
and for certain transportation reimbursement, does not cover all the expenses of housing,
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meals, recreation, education, entertainment, or such services and supports as home
management, insurance, advocacy and the like. Nor does SSI payment.” “ In the (B
financial commitment material, there is a breakdown of the uncovered services on page 6,
referenced as “B Unlicensed Group Home Settings Non-Medicaid/SSI covered services.
Additionally, Page 6 also includes a description of the amount that families are required
to pay towards these costs.” “These are real costs, and must be met in order for the
hoine to remain available for residents. In sum, SSI and Medicaid do not cover
many costs in a transitional home, such as the Berlin home. Therefore, all
prospective residents and/or their families are required to sign an agreement
regarding support obligations are tied into family’s ability to pay, and — as most
families are not in a position to pay for the actual costs of such care—the majority of
the expenses of the Berlin home in fact are covered by 4llPfundraising from the

community. In the instant case, (W#1) refused to sign the financial support
agreement. She was within her rights to do so, but I believe that so was GIllIP
within its rights in refusing te place her son without a signed agreement. All other

residents in the home with living parents or with trusts have signed agreements.

cannot credibly go out to the community and ask the community to support
(the consumer) if his own family will not do so. As the financial commitment form
indicates, the family support that is requested is based on income, is subject to review,
and is kept in confidence. If (W#1) was unable to contribute towards her son’s care, as
determined under the financial determination process, then a reduced family contribution
would have been sought. However, she (W#1) indicated she was financially able to pay
the fee and did not request an adjustment.” :

10. Did this result in a delay/denial of services identified in the IPOS" YES.
a. Testimony from W#1, S#1, S#2, S#5 and S#6 all stated thatWillpaccepted the
consumer. Also S#6 indicated that not only diciijill accept the consumer, but
had a move in date of 4-22-06. :

b. Inreview of an e-mail sent to W#1 from S#2 dated 4-6-06 it clearly states that the
issue of the additional fees were “required and was non negotiable” and that if “the
family chooses not to sign the agreement, the - can choose not to accept the
consumer.,”

c. W#l declined from signing the Licensed or Transitional Home Fee
Agreement/contract. As a result, the consumer was not placed at Berlin Home.

11. If so, did this constitute a violation of the recipient’s right to receive
Treatment Suited to Condition? YES.

Pursuant to the evidence presented above in issue questions #8, #9 and #10 There was a
preponderance of evidence to support the allegation that by «ililllPrefusing to provide
services as a result of W#1 refusing to sign the agreement was a denial of all services
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including the services that were agreed upon between SR ant. which results in a
violation of the consumer’s right to receive Treatment Suited to Condition.

12. Did-fai_l obtain a release of information form from the consumer, thus
violating the consumer’s right to confidentiality? NO.

a. WH#1 stated that she has power of attorney and can make decisions for treatment and
placement. W#1 has been a part of the consumer’s person- centered planning process and has
participated in the consumer’s treatment planning meetings. Also the consumer identifies
W#1 in the IPOS as a person who he wants to be a part of the person-centered process.

b. S#6 stated that W#1 is the consumer’s power of attorney and can make treatment and
placement decisions pursuant to the parameters within the power of attorney. S#6 also stated
that W#1 is a participant in the consumer’s person-centered planning process and has worked
within the planning process to obtain placement including placement through SN

In conclusion, it was determined that in this investigation thatSlfdid not accept the recipient for
residential placement due to W#1 refusing to sign the agreement. It was established that the
consumer is a Medicaid recipient as well as a recipient of mental health services. The ““additional
services” that il provides should have been based on the consumer’s ability to pay, which is
$0.00 and not the family’s ability to pay because they are mental health services covered by
Chapter 8 in the Mental Health Code or services for which consent is required as a condition for
receiving the services identified in the recipient’s IPQS. Some or all of the “additional services” are
Medicaid covered services for which Medicaid payment must be accepted by the Provider il as
“payment in full.” Medicaid prohibits a provider from billing recipients for the difference between
what the Medicaid program pays for a service and the charges a provider would bill for services.
This is clearly cited in the Medicaid Provider Manual, section 12 under “Reimbursement-

 Payment in Full” dated 7-1-2006.

In this case, it was discovered that @il does require additional funding, which is the sole
responsibility of the family (even after death of the family member), for additional services that
ﬂ).rould have been provided if the consumer would have moved into the Berlin Home, In review 9__f_t_l1§
consumer’s IPOS, there were goals identified in the IPOS that would relate to the “additional non
Medicaid” services that §@iiprovides. Communication sent on 4-6-2006 by 2 (B
employee/representative to W#1 indicating that the additional fees for the additional services “were
required” and that the issue was “non negotiable.” The communication explicitly stated that” if a

famili chooses not to agree and sign the form, then Sl can choose not to accept the person

at ” MK s position, based on the communication, is that the admission process applies to

~everyone” who is interested in Qs services. This would be inclusive of any <R
consumer receiving @i public funding and who is a

Medicaid recipient. The e-mail communication urged W#1 to sign the agreement so that the
consumer can move into the home. The communication states that if W#1 cannot afford the fee then
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W#1 can request a “financial re-determination”, which is done through «iies re-determination
process, which violates provisions of Chapter 8 of the Mental Health Code.

Ane-mailed, written feSponse received 7-31-06 from SgJJIs legal counsel stated, “These are real
costs, and must be met in order for the home to remain available for residents. In sum, SSI and
Medicaid do not cover many costs in a transitional home, such as the Berlin home. Therefore,

all prospective residents and/or their families are required to sign an agreement
regarding support obligations are tied into family’s ability to pay, and — as most
families are not in a position te pay for the actual costs of such care—the majority of the
expenses of the Berlin home in fact are covered by Sl fundraising from the community. In
the instant case, (W#1) refused to sign the financial support agreement, She was within her
rights to do so, but I believe that so was Sl within its rights in refusing to place her son
without a signed agreement, All other residents in the home with living parents or with trusts
have signed agreements. JgiIP cannot credibly go out to the community and ask the
community to support (the consumer) if his own family will not do so.”

The G Family Financial Commitment Q&A form appears to lead to the conclusion that the each
family must make a financial commitment for services. According to the dJJJff Family Financial
Commitment Q&A packet states, “Services that have a fee where MORC is providing
somprehensive funding are a voluntary contribution.” This leads the reader to think that the fees
are voluntary. The Q&A is very specific and states that G expects that every family will make
a voluntary contribution followed up by saying that the families have to make an effort to
contribute first before approaching other contributors. If a family member agrees to the terms of not
only the Resident Care Agreement, but with the terms of the G Family Financial Commitment
Q&A form, then they sign an agreement/Contract. This contract legally binds the family member
to the terms of the‘Family Financial Commitment Q&A form, which states that the fees

for the specific services where B is providing funding is a voluntary commitment. It

appears as if the family has to commit and sign a legally binding contract to make a voluntary

commitment to ,_which is not negotiable.

The end result was that the consumer did not move into the Berlin Home pursuant to W#1 not
agreeing to sign the agreement/Contract.

The claim by @il that the financial contributions are “voluntary donations” from an individual (the
consumer’s mother) who is not a Medicaid recipient is not persuasive since the receipt of services
are contingent on signing a legally binding contract to make the donations during the life of the
recipient. s assertion that they are not requiring additional payments for Medicaid covered
services because the payments are a donation is also not persuasive since the donations are a
mandatory pre-condition of services. The claim by {jJthat the financial contribution required of
the family member is compensation for at least some of the costs for the “additional services,” which
are not Medicaid covered services is unpersuasive on two counts. First, the recipient may not receive
the Medicaid services without the family member also consenting to sign the Licensed or
Transitional Home Fee Agreement and agreeing to pay for the “additional services.” Secondly, it
appears that some of the identified “additional services” are in essence Medicaid covered services

14
TRIO Investigation - Swmmary Report 03/25/04



given a slightly different title. Since the consumer is entitled to receive the services authorized in the
written [POS and is not able to receive those services without consenting to the “additional services,”

. then the standards and regulations which apply to the Medicaid and Mental Health services also
apply to the “additional services”. Thus a refusal to provide any services based on the family
member’s unwillingness to sign an agreement binding them make a mandatory financial contribution
is a denial of Medicaid and mental health services to this consumer. Even if one accepts the
argument that the “additional services” are not Medicaid services, it is not permissible for a provider
of Medicaid services to require a recipient or family member to consent to receiving the “additional
services” as & precondition for the receipt of Medicaid services or mental health code-required
mental health services, and then require a financial contribution from the family in addition to
Medicaid reimbursement or the recipient’s ability to pay as defined in Chapter 8 of the Mental
Health Code. Denying Medicaid and mental health services to a consumer because a family member
declined to sign the agreement to pay a fee for “additional services” constitutes a discriminatory
denial of services to the recipient based on the ability to pay for services. This denial prevented the
recipient from receiving services authorized in the IPOS. In turn resulted in a violation of this
recipient’s right to receive treatment suited to his condition.

et

[T CONCLUSION:\
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1. Therefore, the consumer is a Medicaid recipient.

2. Therefore, - énd"iid agree upon a per diem fee for Medicaid covered
services. ' '

- 3. Therefore, the additional services are Medicaid covered services.
4. Therefore, the additional services will be the financial responsibility of the family.

5. Therefore, the additional fees\a;re not paid on a volum
E e e P

6. Therefore, the decision is that the additional fees are not based on the consumer’s ability
to pay.

7. @ did inform the consumer’s mother prior to signing the contract that if the
additional services are not agreed upon then no services would be provided.

8. Therefore, SlMdid discriminate against the recipient by refusing services based on the
recipient’s /mother’s ability to pay.

9. Based on the evidence presented above in issue questions 1-9, the decision is this case, is
that there is a preponderance of evidence to substantiate the violation of Civil Rights;
Discrimination based on the ability to pay against {jjjjj»

10. Therefore, the decision in this case is that iR did deny services identified in the
IPOS.
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11. Therefore, the decision in this case is that there is a preponderance of evidence to
substantiate the violation of Treatment Suited to Condition aga_inst L

12. Therefore, the decision in this case is that there is not a preponderance of evxdence to
substantiate the violation of Confidentiality against 4.

VL. RECOMMENDATIONS
As this case was substantiated for the vmlatlon of Civil Rights: Discrimination;
Based on Ability to Pay and Treatment Suited to Condition the

U Office of Recipient Rights recommends the

following:

1. 4 immediately stop the practice of requiring the financial agreements described
in this report be signed by the family of the consumer as a precondition to receiving
services.

2. @ immediately terminate any other such existing agreements and take other
measures deemed necessary to ensure and document that family members of (D /
Authority consumers and family members understand that Medicaid and mental health
services cannot be conditioned on the agreement of family members to make financial
contributions for “additional services” as described in this report. '

3. Any future agreements such as the agreement described in this report must receive
prior approval from Sl and the Authority.

4. S should work with this consumer and his mother who has power of attorney
to arrange and implement an individualized plan of service including immediate
placement in a {Jpresidential setting if desired by the consumer and his mother
with power of attorney. '

5. G t2ke necessary measures to ensure that recommended and necessary
remedial actions are implemented and that any future agreements or mechanisms such
as or similar to the arrangement described in this report require the prior review and
agreement of P and the Authority.

VIL. ACTION TAKEN
The following action was taken byl

1. The consumer’s mother has declined at this time to further pursue placement with
@@ The consumer’s mother has been informed that the option is open.
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2. @ will continue to monitor and ensure completion of remedial action by

The following action was taken by JiJi

1. S»is no longer secking financial agreements from families.

2. @B terminated all agreements with the families.

L¥S]

As of 8-28-06 {gii® has notified the families impacted.

4. & will be working with the families to clarify voluntary agreements that are in
existence,

5. Any and all future agreements will not be implemented without the prior approval from

WD nd

6. There are no current vacancies available within thegiiifPhomes; however, (il is
willing to serve the consumer in an individualized living situation, provided reasonable

agreements between the family, JER and gD

L Date

Executive Director
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Office of 'Recipient Rights

10/31/2007 | Complaint #: [N

Enclosed please find a Report of Investigative Findings on a Complaint received in the Rights Office
regarding an issue at your corporation. This Report reflects the investigation completed and the decision

of the Rights Office in this matter.

[X] TheRights Office has determined that this complaint was substantiated for Civil Rights:
Discrimination based on Ability to Pay & Treatment Suited to Condition. Please review
the Decision (Part IV) and Recommendation (Part V) sections carefully for issues or

- recommendations Which may be offered by the Rights Office. Appropriate remedial action is
required for this violation by the Mental Health Code and by your contract with the (il
or one of its Core Providers. Appropriate remedial action

must meet the following requirements:

1. Cotrects or provides a remedy for the rights violations. Disciplinary action for

staff must be based upon your written personnel policies. :

2. Is implemented in a timely manner.

3. Attempts to prevent a recurrence of the rights violation.
Your remedial action, as required by the report, is expected to be submitted to my attention and
to The Office of Recipient Rights no later than the Response Due date. Failure to do so will
result in the Rights Office initiating its delinquent remedial action procedures.

RESPONSE DUE:

* The following demographic information on all substantiated perpetrators needs to be included
in the written documentation of the Remedial Action: 1) their full legal name, 2} all previous
names, 3) their date of birth{Month and Day only] and 4) the last four digits of their social
security number,



[X] The Rights Office has determined that this complaint was not substantiated for

Confidentiality. Please review the Decision (Part IV) and Recommendation (Part V) sections
carefully for issues or recommendations which may be offered by the Rights Office.

If you have any questions, please contact myself or_' Director of Rights and Advocacy.

Sincerely,

Enclosure: Investigative Findings Report
Ce:



. OFFICE OF RECIPIENT RIGHTS -

[X] Repbrt_ of Investigativé Findings
[ ] Intervention Action Request [ ] Intervention Summary

- Complaint #: (N

Recipient’s Name Service Site Network Provider Core Agency

L ) o N
Comglainant’s_N ame Relationship to Recipient Violation Category

I - | CENREp ‘ Civil Rights: Discrimination, Ability to
‘ : pay, Treatment Suited to Condition &
Confidentiality
Substantiated [X] Civil Date Received Date of RegortA Final: [X]
Rights & Treatment 5/1/2006 8/8/06 Amended: [ ]

Suited to Condition

Not Substantiated [X]
Confidentiality

I. ALLEGED RIGHTS VIOLATION

On 5-1-06 the Office of Recipient Rights (ORR) received a written complaint that a consumer was
denied residential placement services based on the consumer's mother’s refusal to sign J's Licensed
or Transition Home Fee Agreement. The refusal to sign was based on a portion of the agreement which
states that JJE wanted a "voluntary contribution", which would cover the cost of all services that
Medicaid and SSI won't cover. The agreement requested $5000.00 per year. The agreement also stated
that (MR can reassess the requested rate and reserve the right to increase the yearly payments if they
so choose by providing the family with a written notice. S negotiated a per diem rate for the
living situation and was prepared to authorize funding. This contract rate follows the Medicaid
guidelines as "payment in full." Because of this issue, the consumer will not be placed in a group
home. It was also alleged that-used the placement of the recipient in the home as leverage to
“blackmail” or pressure the recipient’s mother into signing the agreement.

During the course of this investigation, it was also discovered that the consumer did not sign arelease
for any representative fromito speak with the recipient’s mother regarding the move to Berlin.

II. CITATIONS
The following legal and regulatory provisions are applicable to this case:

MCL 330.1206(1a-h),“which states “(1a-h) The purpose of a community mental health services
3



program shall be to provide a comprehensive array of mental health services appropriate to conditions
of individuals who are located within its geographic service area, regardless of an individual’s ability .
to pay. The array of mental health services shall include, at minimum, all of the following: ...”

MCL 330.1208 (4), which states, “An individual shall not be denied services because an individual
who is financially liable is unable to pay for service.” '

MCL 330.1704 (1,2), which states, “(1) In addition to the rights, benefits, and privileges guaranteed by
other provisions of law, the state constitution of 1963, and the constitution of the United States, a
recipient of mental health services shall have the rights guaranteed by this chapter unless otherwise
restricted by law.” “(2) The rights enumerated in this chapter shall not be construed to replace or limit
any other rights, benefits, or privileges of a recipient of services...”.

MCL 330.1804 (3), which states, “The department or community mental health services program shall
wajve payment of that part of a charge determined under section (2) that exceeds financial liability.
The department or community mental health services program shall not impose charges in excess of
ability to pay.” '

ADMIN Rule R330.2067 (1a, d& h), which states,” A U scvices board shall
do all of the following. (a) Ensure that a person is not denied service on the basis of race, color,
nationality, religious or political belief, sex, age, handicap, county of residence, or ability to pay. This
policy shall be stated in the program statements of the community mental health board and in
contractual agreements.” '

“(d) Require agencies which provide services by contract or agreement with the board and which
receive state aid to furnish the board with an accounting of fee revenue received from patients or from
persons paying on behalf of patients.” ' :

ADMIN Rule R330.8008, which states, “Financial liability for services approved for state-financial
support by the department and provided by the department or community mental health services
programs directly or under contract shall be determined pursuant to these rules and stated in the
department’s and community mental health services programs’ written policies and procedures.”

MCL 330.1808 (1), which states, “The total combined financial liability of the responsible parties shall
not exceed the cost of the services.”

MCL 330.1810, which states, “An individual shall not be denied services because of the inability of
responsible parties to pay for the services.” .

An individual is defined as “The individual, minor or adult, who receives services from the
department or a program or from a provider under contract
with the department or a services program.”

MCL 330.1817, which states, “For an-individual who recetves inpatient or residential services on a
voluntary or involuntary basis, the department or community mental health services program shall
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determine the responsible parties’ insurance coverage and ability to pay as soon as practical after the
individual is admitted.” _

MCL 330. 1828, which states, “The department or community mental health services program shall
annually determine the insurance coverage and ability to pay of each individual who continues to

- receive services and of each additional responsible party, if applicable. The department or community
mental health services program shall also complete a new determination of insurance coverage and
ability to pay if informed of a significant change in a responsible party’s ability to pay.”

MCL 330.1842, which states, “The department shall develop and promulgate rules, pursuant to Act.
No. 306 of the Public Acts of 1969, as amended, which shall implement the provisions of this chapter.
Such rules shall include particularized procedures for determining ability to pay, and such procedures
shall be applied uniformily throughout the state.”

ADMN Rules, 330. 8021, which states, “An individual receiving services, his spouse, or his parent
may appeal the amount of financial liability by notifying the director of the facility or county
community mental health services board in writing or on a form provided by the department, within 30
days of obtaining a new determination,”

ADMN Rules, 330.8239 (2), which states, “A responsible party who has been determined under the
medical assistance program or its successor to be Medicaid eligible shall be deemed to have a $0.00
ability to pay from the schedule specified in this rule.

MCL 330.1708 (1), which states, “A recipient shall receive mental health services suited to his or her
condition.” .

+ MDCH Medicaid Provider Regulations section 7.4,-Nondiscrimination. states, “Providers must render
covered services to a beneficiary in the same scope, quality, and manner as provided to the general
public. Within the limits of Medicaid, providers shall not discriminate on the basis of age, race,
religion, color, sex, handicap, national origin, marital status, political beliefs, or source of payment,”

MDCH Medicaid Provider Regulations Section 12 — Reimbursement, section 12.1 - PAYMENT IN
FULL, states “Providers must accept Medicaid's payment as payment in full for services
rendered, except when_authorized by Medicaid (e.g., co-payments, patient-pay amounts, other cost
sharing arrangements_authorized by the State). Providers must not seek nor accept additional or
supplemental payment from_the beneficiary, the family, or representative in addition to the
amount paid by Medicaid, even when a_beneficiary has signed an agreement to do so. This policy
also applies to payments made by MHPs, CHPs, and PIHPs/CMHSPs/CAs for their Medicaid
enrollees, Contractors or nursing facility (including ICF/MR) operators must not seek nox accept

additional or_supplemental payment beyond the patient-pay or MDCH ability-to-pay amount.”

MDCH Medicaid Provider Regulations, section 13- Targeted case Management, states, “Targeted -
case management is a covered service that assists beneficiaries to design and implement strategies for
obtaining services and supports that are goal-oriented and individualized. Services include assessments,
planning, linkage, advocacy, coordination and monitoring to assist beneficiaries in gaining access to
needed health and dental services, financial assistance, housing, employment, education, social

services, and other services and natural supports developed through the person-centered planning
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process. Targeted case management is provided in a responsive, coordinated, effective and efficient
manner focusing on process and outcomes.”

MCL 330.1748 (1-6), which states, “ Information in the record of a recipient, and other information
acquired in the course of providing mental health services to a recipient, shall be kept confidentjal and
shall not be open to public inspection. The information may be disclosed outside the department,
community mental health services program, licensed facility, or contract provider, whichever is the
holder of the record, only in the circumstances and under the conditions set forth in this section.

(2) If information made confidential by this section is disclosed, the identity of the individual to whom
it pertains shall be protected and shall not be disclosed unless it is germane to the authorized purpose
for, which disclosure was sought; and, when practicable, no other information shall be disclosed unless
it is germane to the authorized purpose for which disclosure was sought.

(4) For case record entries made subsequent to March 28, 1996, information made confidential by this
section shall be disclosed to an adult recipient, upon the recipient's request, if the recipient does not
have a guardian and has not been adjudicated legally incompetent. The holder of the record shall
comply with the adult recipient's request for disclosure as expeditiously as possible but in no event later
than the earlier of 30 days after receipt of the request or, if the recipient is receiving treatment from the
holder of the record, before the recipient is released from treatment.

(5) Except as otherwise provided in subsection (4), (6), (7), or (9), when requested, information made
- confidential by this section shall be disclosed only under 1 or more of the following circumstances:

(6) Except as otherwise provided in subsection (4), if consent is obtained from the recipient, the
recipient's guardian with authority to consent, the parent with legal custody of a minor recipient, or the
* court-appointed personal representative or executor of the estate of a deceased recipient, information
made confidential by this section may be disclosed to all of the following;

(a) Providers of mental health services to the recipient.

(b} The recipient or his or her guardian or the parent of a minor recipient or any other individual
or agency unless in the written judgment of the holder the disclosure would be detrimental to the
recipient or others. :

IIL ISSUES
1. Is the consumer a Medicaid recipient?

2. Did il agree with [ to receive Medicaid funding to provide services for the consumer?
3. Are the additional services that would be provided Medicaid covered services?
4. If so, will the family member be charged for these additional services?

5. If so, are these additional services paid on a voluntary basis?
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6. Are these additional services based on the consumer’s ability to pay? -

7. Did JliiR inform the consumer’s mother prior to signing the contract that if the additional
services are not agreed to then none of the identified services would be provided?

8. Did \Jilpdiscriminate against the recipient by refusing services based on the recipient’s
/mother’s ability to pay? ' :

9. Ifso, did -refuse to provide services identified in the consumer’s Individual Plan of
Service (IPOS) based on a family member’s choice not to sign the Licensed or Transitional
Home Fee Agreement? -

10. Did this result in a delay/denial of services identified in the IPOS?

11. If so, did this constitute a violation of the recipient’s right to receive Treatment Suited to
Condition?

12. Did - obtain a Release of Information from the recipient, which would have allowed JARC
to negotiate placement with the parent?

IV. FINDINGS

1. 5-1-06 interviewed the complainant. The facts are as follows.

a. The complainant stated on 5-1-06 that he received a call from - indicating that a consumer
was not able to move into a2 (Ml home because the recipient’s mother decided not to sign a
contract agreeing to pay a fee for additional services thet ll provides. The complainant
stated that the contract appears as if the additional fees are based on paying on a voluntary basis;
however, if this is stated in a contract, then the additional fees are not paid on a voluntary basis.
The complainant stated thatWiiiJif is a Medicaid provider and they made an agreement with

for a fee for services and neither the consumer nor any family member should be
charged for any other services.

b. The complainant was not aware of the procedure for determining the financial contribution for
the additional services. '

2. 5-4-06 interviewed W#1, The facts are as follows.

a. Wif] stated on 5-4-06 that she decided that she wanted her son to move into a home supervised

by (. R :nd O 2cccd to a per diem for services that Y would provide while
the consumer lived at the Berlin Home. She felt that the placement to the Berlin Home would be
best for her son. She stated that she knew that she wanted her son to be placed, but was hesitant
to tell him anything just in case the placement didn’t work out. She stated that people from
@R cicouraged her to allow her son to go to the perspective site and get acquainted with the
other consumers and with the staff in the home so that the transition would be easy. W#1 stated
that no one from {finstructed her that she would need to get a release of information form
signed by her son so that il can speak with W#1 about the consumer’s placement. W#]
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stated that the only thing that anyone from il was concerned with was her signing the
Licensed or Transitional Home Fee Agreement. W#] said that everything was worked out
except some issues with transportation, but once those issues were resolved then the move could
take place. Approximately two days before the move in date, W#1 had some questions regarding
the contract. As a result, W#1 hesitated to sign the contract until the issues were settled. W#1 -
stated that the end result was (i informing W#1 that if she did not chose to sign the contract
then \can chose to refuse not to accept her son at Wl V41 reported that this was put in
an e-mail and \Ql was quite clear as to what there position was on the matter and that because
of that statement, W#1 felt that this was a form of coercion to get her to sign the contract. W#1
reported that she did not have a problem paying the fee for the additional services in fact, she
offered to pay more than what was specified; however, she was concerned with the fact that this
agreement would be in the contact forever and that she does not have the right to go back and
renegotiate the contract and that il can change the fee amount and increase it without W#1

-having a say in it so she decided not to sign the contract, W#1 stated that she did not agree with
the way\iiJlilR did business with her and she felt as if the whole process was a let down to her
and especially to her son who went to the Berlin home, got to know staff and the other
consumers and now cannot reside in that home. W#1 was at a loss as to what and when to
inform her son that he would not be moving. W#1 also stated that throughout the process S#1
told her that the fee for the additional services was voluntary until W#1 had questions about the
financial obligations for the additional services. At that point when the financial issues came up
and there were questions about the contract, then there was a problem with accepting the
consumer at{JJ. W#1 felt as if her son was being discriminated against because of this
situation. W#1 stated that throughout the process |} stated to W#1 that the consumer was
accepted. Everything was worked out and there was a move in date. Then two days before the
consumer was supposed to move in, everything went awry because W#1 did not feel
comfortable with the terms of the contract. W#1 stated that she feels that s main goal is
not the people, but finances and making money. _. ' '

Wit] stated that she has power of attorney and can make decisions for treatment and placement.
W#1 has been a part of the consumer’s person- centered planning process and has participated
in the consumer’s treatment planning meetings. Also the consumer identifies W#1 as a person
who he wants to be a part of the person-centered process.

**This writer did not interview the consumer. ‘

a. On 5-4-06 W#1 was very upset and tearful due to the consumer not being placed in the
home. W#1 stated during her interviews that she to this date has not told the consumer
that he will not be going to the Berlin Home and asked if this writer would not interview
the consumer because it may upset him.

b. Spoke with W#1 again on 7-27-06 and requested that this writer interview the consumer.
W#1 again stated that she does not want this writer to interview the consumer because it
may upset him.

On 6-5-06 interviewed S#1. The facts are as follows.
a. S#1 denied on 6-5-06 that she coerced or blackmailed W#1 into signing the contract,
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- S#1 also denied that she blackmailed the recipient’s mother into thinking that if she did
not sign the contract, then the recipient could not live at the Berlin home. S#1 stated that
at the point of intake there is a packet provided for the family, which outlines the
additional financial obligations for which the family is responsible in regard to some
additional services that {iifilprovides outside of the Medicaid covered services. S#1
said that these services have to be paid for and [Jlf cannot approach outside
individuals who donate money without first approaching the family members and having
them to commit to paying for the additional services. S#1 said that [ is paying for -
a small number of staffing hours and 36 cents per mile for transportation only for the
consumer. The additional services are outlined on the Family Financial Commitment for
Residential Services Form as well as an explanation of the family’s financial
commitment on the -’S Family Financial Commitment question and answer packet.
S#1 said that these services are provided and required. They are a package deal and that
the consumer or the family member cannot pick and choose what services they receive.
S#1 reported that although the cost of the additional services is far more than $5000.00,
it was only an arbitrary figure. If the family is unable to handle that amount then they can
appeal (financial re- determination) and request a rate reduction. According to the

‘Family Financial Commitment Q&A the appeal is sent to an “outside Fee Adjustment
Consultant” and then there is a financial re-determination done and a new figure is
presented. If the family is able to pay that fee then payment airangements are made based
on the re-determined fee. S#1 said that this is the process, which is fairly new, that is
used to determine the family’s ability to pay. S#1 also stated that the family must also set
up an estate plan. All fees will be deducted from the estate. This plan will also cover the
consumer’s fees upon the family member’s death and fees that are incurred up to the date
that the consumer passed away or decided to leave the home will be deducted from the

estate as well.

S#1 stated that JlE sends out a letter if the $5000.00 fee is changed by 4§ in any
way throughout the time that the consumer is with - The family member can go.
through the appeal process each time. Please note that this appeal process is done
through an “Outside Fee Adjustment Consultant” and not through Sl or the
Authority. S#1 stated that the appeal is sent to an outside company and the re-
determination or financial reduction is done there. S#1 stated that W#1 was made aware
of this all along the way and that the information was included in the packet that she
received in the question and answer portion of the packet.

S#1 said that the language that speaks about voluntary contributions deal with something
separate. S#1 stated that they also mail out to every family member written information
on different types of fundraising that {jiififparticipates in, which is not related to the
additional services that il provides for the consumer in the residential settings. S#1
said that the written information that the families receive via mail is information that
W 125 always sent out ever since (i has been in existence and the family can
choose not to participate in any fundraising. S#1 reported that the portion related to

- fundraising is voluntary. What is not voluntary are the additional services that R
provides for an arbitrary fee of $5000.00. S#1 reported that the Home Fee Agreement
only speaks to the family agreeing to financial obligations to {JjijJil§in payment for
services as described in the Family Financial Commitment Question and Answer form.
S#1 stated that it does not make a difference whether or not the consumer is covered
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through Medicaid or not. The additional services are services that are not covered
through Medicaid, but are additional services that Wil provides. il provides each
consumer’s family with a packet containing information regarding financial
arrangements for licensed homes and unlicensed homes as applicable. Whether the
consumer will reside in a licensed home or an unlicensed home, the family must sign the
agreement. S#1 stated that the reason why the contract was not signed was because W#1
was agreeable to pay the $5000.00 fee; however, W#1 was unwilling to enter into a
binding contract. W#1 would pay the fee without having it in writing that she will agree
to pay the fee. S#1 also stated that W#1 had private insurance and because the consumer
would no longer be living in his private home, she wanted (il to still have the

~ consumer’s address at her home and not the Berlin Home’s address. S#1 said that W#1
told her that she would be in charge of the medication pick-up and dealing with the
insurance company for all prescriptions. S#1 reported that she was not agreeable to those
terms and S#1 told W#1 that- needs to pick-up the medications and work with the
physician and with the insurance company regarding any niedical issues. S#1 finally
stated that she tried to answer all of W#1°s concerns, but felt that W#1 was unhappy
with the answers, S#1 felt that{iilwas not the place for her son and that according to
S#1 she encouraged W#1 to think some more before making a final decision. S#1 said
that at the last minute it was W#1 who decided that she did not want to sign the contract.
S#1 stated that there are other providers that may be more suitable for W#1 and that she
can choose to go to any other provider that she wants. Per S#1, Qi s position is that
the additional services that they offer the consumer are services that they can offer and
they can have a contract asking the family o be committed to paying for these additional
services. S#1 said that they have consulted with RS attorney, who is well
versed in Medicaid Law and the Mental Health Code, and he stated that the
additional services/fees that {JJillBrequires are legal. This writer requested the
laws and regulations that were referenced when making his decision to be
forwarded to this office. Information was provided on 7-31-06, see #20 in the
Investigative Findings section.

5. 6-5-06 interviewed S#2. The facts are as follows. _
a. S#2 stated on 6-5-06 that the consumer has been in JJJJllF'S database system for
" approximately 9 years. S#2 met with the family at intake. She stated that the fees,

programs and services were discussed. S#2 stated that she had been talking with W#1 for
a period of two years. W#1 wanted the consumer to be placed in a transitional home and
S#2 felt that the consumer was a good candidate. S#2 reported that Qi agreed to pay
for the consumer’s Medicaid covered services, but there are additional services that
W provides that are not covered through Medicaid. Payments for these additional
services are done through an estate plan set up by the family. S#2 stated that W#1 had
known about that process for a period of 6-8 months. S#2 stated that this was not
something that was discussed until the day that W#1 decided not to sign. S#2 said that
from her undetstanding W#1 did not have a problem with paying the fee for the
additional services, but did not like the fact that the agreement would be a binding
confract. W#1 would pay the fee, but did not want to commit to it in the Licensed and
Transition Home Fee Agreement.

6. 0-9-06 interviewed S#3. The facts are as follows.
' 10



S#3 was requested to review information provided too (8 by il and determine
whether or not any provisions of il s contract with il addressed the “additional
services”, “additional fees” or the agreement. S#3 stated on 6-9-06 that the contract
between _and- do not touch upon the “additional services” or the additional
fees that i provides and requires and there are no \Qil@policies that address this
issue. MR does not get involved with any other services outside the realm of
Medicaid covered services.- did agree to a per Diem rate for the Medicaid covered

services.

7. 7-13-06 interviewed S#4. The facts ‘are as follows.

a.

S#4 stated on 7-13-06 that she reviewed the Ml Family Financial Commitment Form
and the Family Financial Commitment for Residential Services grid/Form and does not
agree with what was outlined in the documentation. S#4 stated that the Michigan Mental
Health Code and the Administrative Rules are very clear in regards to the consumer’s
ability to pay. S#4 stated that an individual who is a Medicaid recipient should not be
charged above and beyond what has been agreed upon to provide services, In this

consumer’s case, I and WP agreed to a per diem rate to provide services. The
consumer’s ability to pay is “$0.00.” S#4 stated that in review of the documentation it

does not appear as if the fees are voluntary, but mandatory. S#4 stated that it should not
be mandatory to pay the additional fee. '

8. '7-17-06 interviewed S#5. The facts are as follows.

a.

S#5 reviewed the additional services identified in the Family Financial Commitment for
Residential Services Grid/form. S#5 stated that in review of the additional services,
some of the services listed, such as Program and enhanced service coordination may be
construed as Medicaid covered services. S#5 also stated that some of the services listed
are services that could be identified in the consumer’s Individual Plan of Service
(IPOS). Lastly, S#5 stated that services such as medical and dental service coordination
is a service that any Provider agency can provide at a home without charging an
additional fee.

9, 7-18-06 interviewed S#6. The facts are as follows.

a.

S#6 reported that she only went to one meeting back in November of 2005 and they only
met with the Home Manager from Berlin. S#6 said that there was no discussion about
fees because the home manager would not have been privy to that information. S#6 said
that they met with the home manager and made arrangements for the consumer to come
over and get to know everyone. S#6 said that JjJJll encouraged W#1 to allow her son to
go over to the home and get to know everyone and even had a move in date set for 4-21-
06. S#6 said that at no time did W#1 call her prior to her having questions about the
contract and state that she was informed about the additional fees thatAgijifrequires.
S#6 said that she was not made aware that the placement was not approved until W#1
spoke to the complainant and then W#1 called and told S#6. S#6 stated that the
explanation that she was given was that_and WH#1 just didn’t make a good fit and
S 25 not the organization for W#1 and the consumer. Then S#6 was told that it
was because W#1 wanted too much control over the consumer’s medical needs. S#6
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stated that she felt as if “-pulled the rug from up under W#1.” S#6 said that “The
arrangements were already made and the consumer was ready to move in and not until
W#1 had questions concerning the information from the -Famlly Financial
Commitment question and answer packet, then all of a sudden, the consumer could not
move into the home. “ S#6 stated that {jjjBkas been charging families for these
additional services for 25 years. S#6 stated that it is very clear that -is looking
at W#1’s ability to pay and not the consumer. The consumer’s ability to pay is zero
(0) and \jiicannot charge above and beyond the consumer’s ability to pay.

S#6 reviewed the additional services that would have been provided if the consumer
would have moved into the Berlin Home. S#6 stated that some of these services are
Medicaid billable services as well as services that she, as the case manager,
provides. S#6 stated that this is a Medicaid issue along with some ethical issues as well.
S#6 stated that il provides excellent care to all that they serve, but the business end
has a lot to be desired. Additionally, S#6 also stated that some of the services can be
easily identified on the IPOS. S#6 said that medical/dental coordination is something
that she has done and has personally attended doctor’s appointments with the consumer.
S#6 also stated that every home has the responsibility to make appointments and
transport the consumer to their appointments. [l and QP already agreed to a per
diem rate for W staffing and transportation, which would assist the home with the
medical and dental coordination services. As far as program and enhanced service
coordination, S#6 said that the consumer has a treatment plan that has to be
implemented. S#6 asked, “Why would -charge you for something that they have to
implement per the [IPOS anyway?” Within that treatment plan there are program goals
that the consumer wants to accomplish such as learning how to cook, clean, work, do
certain chores etc. All of this is identified in the consumer’s IPOS already, per S#6 so
staff, per the IPOS has to implement program services anyway. In regards to enhanced
service coordination, if the consumer’s condition changes such as changes in the
consumer’s medical needs, then- would make the changes in the IPOS, arrange
for a nurse to come to the home and supply any medical equipment needed. S#6 stated
that program and enhanced coordination would be her job to arrange. The same
can be said for therapeutic recreation services, volunteer services and coordination, and
going to -’S Labes Vacation Home. S#6 reported that this is all inclusive in the
consumer’s IPOS, which identifies community inclusion. Again, i Jjilil2greed to pay
a per diem rate for @i} staffing, which would include funding staff to accompany the
consumer on the activity. In the consumer’s IPOS it also talks about the consumer
wanting to go out into the community and participate in community activities. S#6
reported again that many of the services are services that she handles as the case
manager and are services that every home is supposed to do for the consumer not just as
a normal function for staff to do, but also because the services are identified in the
consumer’s IPOS and those “additional services™ have to be implemented anyway. S#6
stated that she could not understand why i} is charging for services that she did not
consider being “additional service.” S#6 also stated that the consumer has never stated
to her or to the treatment team that he had a desire to use the internet or wanted to use
the computer at all and as far as assistance with income tax filling, S#6 stated that the
consumer identifies the need to learn to budget his money. The consumer could also
request that he would like to learn how to prepare and file his own taxes. Per S#6, “This
can easily be identified as an additional goal for the consumer, why should @l charge
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him for that goal?” S#6 said that she has a list of free places that her consumers can go
to have their taxes prepared and filed. S#6 reported that she has referred many of her
consumer’s to the free tax places within the county. S#6 said that ‘Yl does not need
to navigate that.” S#6 stated that as the case manager, she would assist the consumer
with that. Lastly, {JJilll} states that they will provide public benefits coordination and
payeeship services. Again, S#6 clearly stated that she takes care of that function making
sure that the Medicaid does not lapse and if the consumer had a payee/guardian, she
makes sure that whatever {8 is supposed to receive from Q. she makes sure that
it gets taken care of. S#6 said that (8 does not need to charge for this service as well.

 S#6 said that if things appear to be more costly than anticipated, then [jjjjjiffjneeds to

come back to the table with {Jlillll} and re-negotiate the per diem rate, not charge the

families and make them responsible for the services out of pocket.

S#6 stated that at no time did any employee/representative from Ylilil§ contact her and
request that she obtain a release of information from the consumer before they speak to
W#1 about placement. To this staff person’s knowledge, the consumer was not included
in any meetings or with the negotiation process between W#1 and Vil at all;
however, W#1 is the consumer’s power of attorney and can make treatment and
placement decisions pursuant to the parameters within the power of attorney. S#6
also stated that W#1 is a participant in the consumer’s person-centered planning
process and has worked within the planning process to obtain placement including

placement through [

10. 7-19-06 interviewed S#7. The facts are as follows.

a,

S#7 stated on that in late January W#1 spoke with S#7 and told her that W#1 was having
a meeting with {jJJilBregarding the additional fees and that (il was urging her to sign
the agreement/contract. W#1 wanted to know if she had to sign the agreement/contract.
S#7 stated that she requested a copy of the documentation from {Jjjili# and let her
supervisor review the documentation. S#7 said that her supervisor told her that W#1 did
not have to sign the agreement if she chose not to. W#1 was advised of this. S#7 also
stated that she contacted the complainant and forwarded over the documentation and
asked if what (il was doing was appropriate and if W#1 have to sign the
agreement/contract. S#7 stated that the complainant advised as well for W#1 not to sign
the agreement/contract if she chose not to. S#7 reported that W#1 did not have an issue
with paying the $5000.00, W#1 was concerned with the fact that the commitment to pay

- a fee yearly was placed in an agreement/contract that was not negotiable and W#1 could

not go back and renegotiate when needed. W#1 also had an issue with the fact that the
fees could be increased with just a written notice. Lastly, W#1 had an issue with the fact
that when the estate plan is set up, {jjiifl#wanted W#1 to make\JJJl@ the beneficiary of

the estate.

S#7 stated that she had several conversations regarding this issue and S#1 was very
adamant about the additional services and the additional fees. S#7 also stated that she
told S#1 that {if§ has to look at the consumer’s ability to pay and not the family’s
ability to pay.S#7 said that S#1 told her that they (JJJJ# had consulted their attorney
and were advised that the services that [fjjjjoffers are non Medicaid covered services

and they can provide the services and charge individuals for those services. S#7 asked
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S#1 to help her to explain how the non-Medicaid services were not in fact Medicaid
covered services. S#7 stated that S#1 danced all around the question and kept referring
to the staffing hours and transportation. S#7 stated that she has spoken to S#1 several

- times about the per diem rate that ilfll# agreed to as payment in full in addition to not
charging the consumer above and beyond the ability to pay. S#7 reported that S#1 stood
her ground and still insisted that what Jlll provides are services that are not covered
through Medicaid and that those services go above and beyond what other providers are
offering. ‘

c. S#7 stated that in review of the Family Financial Commitment Grid/form she could not
distinguish between the “non- Medicaid” services and Medicaid services. S#7 said that
some of the additional services in “List A expenses” and “List B expenses” are in fact
Medicaid covered services in addition to the fact that some of those “additional services”
can be done by the case manger as well. S#7 also said that services such as public
benefits coordination and payeeship services can be done by the case manager and is also
the responsibility of the provider. Lastly, S#7 stated that the additional services are
services that staff would have implemented anyway based on this consumer’s treatment
plan. '

d. S#7 reported that in her conversations with S#1 it was clear that if families do not agree
to sign the agreement/contract then jjijjilfcan choose not to accept the consumer.

11. 7-13-06 reviewed the QNP Mecdicaid Eligibility Database. The facts are as

follows. . '
a. according to the database, the consumer is a current Medicaid recipient.

12, 7-7-06 reviewed an e-mail written by $#2 and dated 4-6-06 was sent to W#1. The facts are
as follows.
a. The e-mail dated 4-6-2006 stated that S#2 spoke with S#1 and the decision was final.
: s position was that the budget that {§ijililllf agreed upon is separate from the
additional services and fees that [JJJjJil§} provides. The e-mail states that “I did speak with
(S#1) about your question about us accepting someone based on the ([l budget but
then we require an additional fee. The {ijlf} funding is only part of the equation and |
we do require the additional funds. It is not negotiable, so if a family chooses not to
pay or agree to pay (sign the form) then we can choose not to-accept that person at
'WEER. | am not sure that there is an easy way to say this (and it sounds worse written)
- but, we need you to sign the agreement for (C#1) to move into Berlin. It is
important that we use the same admission procedure for everyone served at iR
We understand that circumstances change and if in the future you can’t pay the fee. You
. can go through a financial re-determination and ask for a reduced rate. I am sorry if there
was something I said that misled you or was confusing, We want to serve (C#1);
everyone is very excited about his moving in. You can sign the RCA and financial
agreement and send it in to me or (S#1).”
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13. 7-20-06 reviewed an e-mail communication from S#7 dated 4-25-06. The facts are as
follows. _ .
a. Inreview of the e-mail communication from S#7 it states that S#7 has had conversations
with S#1 about the consumer moving into the Berlin Home despite JMl}’S requirement
to have the agreement Contract signed. The e-mail states that S#1 was “quite clear and
confident that the consumer is not going in and is ready to proceed with other
referrals to that opening.” In the e-mail communication S#7 spoke with S#1 about the
Medicaid funding that (il agreed to accept from QIR as “paid in full”. S#1°s
response was that il will accept the funding as paid in full for the staffing hours and
transportation/mileage; however, [JIlllR is offering the “deluxe package with many
extras that are not funded through Medicaid. S#7 asked S#1 what where the extras that
W provides, S#1 went back to the 24 staffing hours and the additional transportation
several times. S#7 stated to S#1 that she was having “difficulty discriminating between
the extras and Medicaid covered services.” Lastly, the e-mail states that in S#7°s opinion
S#1 feels that because the Berlin Home is an unlicensed home then the rules do not

apply.

14, 7-18-06 reviewed the consumer’s current IPOS. The facts are as follows.

a. Inreview of the IPOS on 7-18-06 it identifies goals, which can be related to many of the
“additional services” that il provides and charges separately for. They are as
follows: ' :

*Please note that according to S#1, the consumer cannot choose which service from

“List A” or “List B” that they want to pay for. When a consumer moves into a

Licensed Group Home, they must accept the entire “List A” package. If a consumer

moves into an Unlicensed Group Home then they must accept the entire “List B”

package. This is whether or not the consumer wishes to participate or whether or not

these services are identified in the IPOS. The consumer would have had the “List B”

package because the Berlin Home is a SIP home.

-Religious services and coordination- The IPOS states that the consumer “does not attend
church on a regular basis.” Jjillprovides “Religious services and coordination. There was

nothing in the JPOS that stated that the consumer would like to go to church more and would .

. need assistance with getting linked with church services; however, the “List B” package for
Unlicensed Group Home Setting dictates that the required additional fees includes an
additional service for religious service and coordination.

~Therapeutic recreation services, volunteer services/coordination going to YR’ s
Labes Vacation Home, caregivers food and activity expense- The IPOS states that the
consumer wants to participate in community activities such as the “Special Olympics,

bowling, social dances, dinner outings, and other community events of interest.” The IPOS
also specifically states, “(C#1) must be closely supervised in the community due to his lack
of safety skills and cognitive skills.” Staff has to be present with the consumer while he is
out in the community, so part of the per diem rate that jJjjjjji#agreed to from @ would
include covering any expense for the direct care giver & materials. * S#6 stated in the
above interview that if the per diem rate is not enough to cover, then — can re-
negotiate with -for an increased per diem rate,
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zPublic benefits coordination and payeeship services- According to the IPOS, S#6 takes

care of the public benefits/ payeeship coordination portion. The IPOS states that S#6 works
with the consumer, W#1 and the consumer’s DHS worker to keep current with the
consumer’s benefits.

-Program/enhanced service coordination- The IPOS states that the consumer wants to
learn how to cook, clean, work, budget his money (he has a job), etc. These are things that
staff would have to coordinate pursuant to the IPOS in concert with the consumer and assist
the consumer with implementing the program goals set fourth for the benefit of the
consumer.

-Medical/dental service coardination- Per the IPOS, it specifically states that the consumer
has “access to a private physician in the community with assistance from his mother for
ALL his medical needs.” Also please note that both W#1 and S#6 stated that they are very
involved with the “coordination™ of the consumer’s medical and dental services.

’

-Internet service, Computer services/support & Income tax filing- There is no mention
in the consumer’s IPOS that would indicate that he has interest in using the computer/
internet services or learning how to use the computer/interet services. The IPOS states that
the consumer wants to learn how to budget his money. Even though the IPOS does not
mention the desire to learn how to prepare and file taxes, this would be something that can
easily be identified in the IPOS as a goal.

15. 7-7-06 reviewed the agreement Contract, The facts are as follows.

a. The agreement states that it is an agreement between i} and the family member of
the person who is receiving services. The agreement outlines the families “financial
obligations to [l in payment for services as described in the Question &
Answer packet about {JliJl§’s Family Financial Commitment. The contract leaves
room for the fee amount and check boxes as to whether the family will pay annually,
semi-annually or quarterly. Rates are subject to change on an annual basis with a 30 day
notice of that change. Will and trust provisions are required for payment of services
(additional services) after death of the family member, via amenities trust acceptable to
W Evidence of trust arrangements is required within 45 days of placement. YR
may request additional information on trust arrangements at any time. The
contract/agreement does not specifically state that if the fees are not agreed upon, then
W rcserves the right to refuse placement for the consumer.

16. 7-7-06 reviewed the Question & Answer 3R Family Financial Commitment packet., The
facts are as follows. :
2. In review of the Q&A packet it states the following:
(1) “The long term needs of the consumer that YRR serves cannot be met solely by the
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community or public funding process. Each family served by Wl makes a family financial
commitment toward the cost of providing the highest service quality services.” The Q&A
goes on to state that “The Family Financial Commitment helps defray the cost of services
and other expenses which (i provides that are not funded by SSI or Medicaid. These
services may differ based on a person’s living situation. They provide a quality of life and
quality of care far exceeding the basic services covered by SSI or Medicaid. As such, your
Family Financial Commitment is_critical to ensure that (il can continue to provide
the high level of service you wish for your family member.”

(2) The Q&A goes on to state that “Each family served by §jill makes a F amily Financial
Commitment toward the cost of providing the highest quality services. In some cases, this
commitment is a fee for specific services. In other cases, where - is providing
comprehensive funding, the commitment is a voluntary contribution. Some times, it is a
combination of the two. Voluntary contributions will be discussed with families annually,
and-_e_xm that each family will make the most generous commitment possible.
It would be improper for to seek support from the community without first

ensuring that all families are participating to the very best of their ability.”

(3) The Q&A states that families are required to pay out of pocket for services such as
occupational therapy, physical therapy, speech therapy etc. that are not covered through their
insurance. If the family cannot afford the additional fees for services not covered then they
can request a fee adjustment. The Executive Director of{iiliJl} is contacted for an
application. Then the family has to set up an appointment directly with the Fee Adjustment
Consultant. Prior to meeting with the consultant, the application has to be fully completed
and submitted to the consultant. The family member has to then bring to the meeting the
completed copy of the application, which was already submitted to the consultant prior to
the meeting. The family member also has to have documentation which reflects two years of
1040 federal tax returns with W-2’s and/or 1099 tax forms, dividend and/or interest income
statements, a copy of income tax returns for any trusts, a copy of the most recent pay stub.
Additional documentation may be required depending on the situation. The consultant will
review all of the documentation and take into account any special circumstances and
determine an appropriate fee. The new fee can be appealed in writing. An independent
- appeal committee will review the appeal. The decision from the Appeal Committee is
final. If the family member who do not agree to pay the full fee nor wish to provide
sufficient financial information for a fee adjustment may designate an acceptable third party
who agrees formally to pay the full fee amount. If the third party person agrees to pay, then a
fee adjustment is done; however, the third party person will not be entitled to request a fee
adjustment. This is because the third party person will be acting in a capacity similar to an
absolute guarantor of the payments. The fee adjustment process relates only to the family
member’s ability to pay and not the third party person.

(4) An amenities trust shall be established for the benefit of the consumer and funded with a
principal amount adequate to fund the present fee with adequate adjustments for future fees.
This trust is created for the benefit of a person with a disability and exists along side
governmental benefits, particularly SSI and Medicaid, to provide everything other than food
and shelter. The trust does not jeopardize public entitlements. The amount required in the
trust will be reviewed annually and if necessary will be amended to reflect an increased
projected cost. An annual certification letter may be required to verify that a proper
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amenities trust exists and that sufficient assets are available to fund the trust. Families are
advised that additional trust assets will be necessary to provide for other discretionary
purchases such as trips, TV’s therapy, etc. Upon the death of the resident, the principal will
be disbursed as instructed in the trust document.

(5) Estate plan arrangements are required at the time of placement. The Estate plans are to
“assure continued, provision of services, a parent’s responsibility extends for as long as the
adult child is served, not for as long as the parent’s are alive.” Estate planning is necessary to
protect the adult child as well as (NN s ability to provide services.” “The trust will be
billed for Family Financial Commitment fees based on the trust’s ability to pay, determined
by a mechanism similar to adjustments to current fees. The unpaid portion of fees will
accrue as a deferred fee. The deferred fee and any fee deferred accumulated during the
parent’s lifetime will accrue and no later that the disabled individual’s death, be paid from
the trust assets. After the reimbursement is made to i} the remainder of the trust assets
will be distributed as required by the trust document (to family, - or whomever.) If the
disabled individual leavesd, s care permanently during his/her lifetime, any deferred
balance will be a claim against the estate of the last surviving parent and the amenities trust

for the child."

17.7-7-06 reviewed the Family Financial Commitment for Residential Services Grid/Form.
The facts are as follows.
a. Inreview of the Family Financial Comm1tment for Residential Services Gnd/Form
Please note that the grid/form at the top of the page states, “The fees are over and
above the ability to pay assessed to the individual receiving services.”

b. The grid/form states the following: (1) Licensed Group Home when JjjJJii funds
staffing and transportation only. (BOX #2) states, “$5000.00 fee per year for List “A”
expenses (plus voluntary contribution). List “A” expenses are religious services and
coordination, therapeutic recreation services, volunteer services and coordination,
computer services and support, internet service, Labes vacation home, public benefits
coordination and payee ship services, income tax filing, program and enhanced services
coordination medical and dental services coordination, caregiver activity expense and
activity materials. These services are a package deal and consumers nor can their
family members pick and choose which services they choose to partake in. The entire
package must be accepted. (2) Unlicencensed Group Home Setting, (BOX #2) states,
$5000.00 fee per year for List B expenses (plus voluntary contribution). List “B”
expenses cover the same services as List “A” with additional services such as, “Non-
food grocery items, Insurance, Furnishings and equipment Repairs/maintenance,
Lawn/snow removal, Basic telephone service, Vehicle expense, Caregiver food and
activity expense, and Activity materials.”

c. Ifthere is NO @il funding in the licensed home then the family is committed to
paying out of pocket $5000.00 fee per year for staffing if required beyond basic
supervision; and $5000.00 fee per year for List “A” expenses. For an unlicensed home
is $5000.00 fee per year for staffing; and $5000.00 fee per year for List “B” expenses.
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18. 7-7-06 reviewed the =ontract. The facts are as follows. '
a. Inreview of the contract agreement, there are no provisions, limitations or
stipulations regarding the additiona] services that -provide's outside of the
Medicaid covered services. -loes not have any contract anything regarding
fundraisers as well. Wil s concern is with the Medicaid covered services. The
contract does not have provisions that state that {Jf must abide by state and federal
law and accepting Medicaid reimbursement is considered to be “payment in full.”

19. 7-27-07 reviewed the Medicaid Provider Manual. The facts are as follows.

a. Reviewed the Medicaid Provider Manual on 7-30-06. According to the Medicaid
Provider Manual dated July 1, 2006 pg. 12, section 7.4 -Nondiscrimination. states,
“Providers must render covered services to a beneficiary in the same scope, quality, and
manner as provided to the general public. Within the limits of Medicaid, providers shall
not discriminate on the basis of age, race, religion, color, sex, handicap, national origin,
marital status, political beliefs, or source of payment.”

b. According to the Medicaid Provider Manual dated July 1, 2005 and July 1, 2006
Section 12 — Reimbursement, section 12.1 - PAYMENT IN FULL, states “Providers
must accept Medicaid's payment as payment in full for services rendered, except
when authorized by Medicaid (e.g., co-payments, patient-pay amounts, other cost
sharing arrangements_authorized by the State). Providers must not seek nor accept
additional or supplemental payment from_the beneficiary, the family, or
representative in addition to the amount paid by Medicaid, even when a
beneficiary has signed an agreement to do so. This policy also applies to payments
made by MHPs, CHPs, and PIHPs/CMHSPs/CAs for their Medicaid enrollees.
Contractors or nursing facility (including ICF/MR) operators must not seek nor accept
additional or supplemental payment beyond the patient-pay or MDCH ability-to-

pay amount.”

¢. According to the Medicaid Provider Manual dated April 1, 2006, section 13- Targeted
case Management, states, “Targeted case management is a covered service that
assists beneficiaries to design and implement strategies for obtaining services and .
supports that are goal-oriented and individualized. Services include assessments,
planning, linkage, advocacy, coordination and monitoring to assist beneficiaries in
gaining access to needed health and dental services, financial assistance, housing,
employment, education, social serv1ces and other services and natural supports
developed through the Qerson-centered planning process. Targeted case management
is provided in a responsive, coordinated, effective and efficient manner focusing on
process and outcomes.”

20. 7-31-06 reviewed written response dated 7-31-06 from W#2, (’s s legal counsel, which
was e-mailed to this writer. The facts are as follows.

a. Inreview of an e-mail response from W#2 (Il s attorney) regarding JARC’s legal
position pursuant to this investigation states that “ The Berlin Home is an unlicensed
home and is under no direct contract with - and R nor Medicaid
dollars pay for the operation of the home itself. “ “The costs of operating the Berlin
home are considerabic. (YN s or Medicaid’s payment of some staff time, and for
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‘certain transportation reimbursement, does not cover all the expenses of housing, meals,
recreation, education, entertainment, or such services and supports as home
" management, insurance, advocacy and the like. Nor does SSI payment.” “ In the (Il lIJ
financial commitment material, there is a breakdown of the uncovered services on page
6, referenced as “B Unlicensed Group Home Settings Non-Medicaid/SSI covered
services. Additionally, Page 6 also includes a description of the amount that families are
required to pay towards these costs.” “These are real costs, and must be met in order
for the home to remain available for residents. In sum, SSI and Medicaid do not
cover many costs in a transitional home, such as the Berlin home. Therefore, all
rospective residents and/or their families are required to sign an agreement
regarding support obligations are tied into family’s ability to pay, and — as most
families are not in a position to pay for the actnal costs of such care—the majority
of the expenses of the Berlin home in fact are covered by R fundraising from
the community. In the instant case, (W#1) refused to sign the financial support
agreement. She was within her rights to do so, but I believe that so was
within its rights in refusing to place her son without a signed agreement. All other
residents in the home with living parents or with trusts have signed agreements.
-cannot credibly go out to the community and ask the community to support
(the consumer) if his own family will not do so. As the financial comumitment form
indicates, the family support that is requested is based on income, is subject to review,
and is kept in confidence. If (W#1) was unable to contribute towards her son’s care, as
determined under the financial determination process, then a reduced family contribution
would have been sought. However, she (W#1) indicated she was financially able to pay
the fee and did not request an adjustment.” Received the original copy of the e-mail
correspondence on 8-1-06.

V. CONCLUSIONS
1. Is the consumer a Medicaid recipient? YES.
According to the (MNP igibility Database, it confirms that the consumer is currently a
Medicaid recipient. : '

Therefore, the consumer is a Medicaid recipient.

2.Did agree with to receive Medicaid funding to provide services

for the consumer? YES.
a. The complainant, W#1, S#1, S#5, S#6 & S#7 all stated thatgiiand R agreed to
a per diem rate to cover 24 hour staffing and transportation.

Therefore and did agree upon a per diem fee for Medicaid
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covered services.

3. Are the additional services that would be provided Medicaid covered services?
YES. :

a. Inreview of the B Family Financial Commitment form and grid it states that such
additional services are services that are non Medicaid services or not funded through SSI. The
services and expenses which (i} provides that are not funded through SSI or Medicaid help
to defray the costs of these additional services.

b. Aninterview with S#5 on 7-17-06 revealed that in her review of the non-Medicaid covered
- services listed on the - Family Financial Commitment Form/Grid on the surface are
worded to appear to be non-Medicaid services; however, in S#5’s opinion, some of the services
could be construed as actually Medicaid covered services.

¢. Aninterview with S#6 revealed that many of the additional services are Medicaid billable
- services and are services that can easily be identified in the consumer’s IPOS. Also, S#6 stated
that some of the “additional services™ are services that the Provider must implement anyway.
Also the “additional services are services that S#5 implements as well. Services authorized in
the consumer’s plan of service are required to be provided.

d. Inreview of the Medicaid Provider Manual dated April 1, 2006, section 13- Targeted case
Management, on 7-30-06 it states, “Targeted case management is a covered service that
assists beneficiaries to design and implement strategies for obtaining services and supports that
are goal-oriented and individualized. Services include assessments, planning, linkage, advocacy,
coordination and monitoring to assist beneficiaries in gaining access to.needed health and
dental sexvices, financial assistance, housing, employment, education, social services, and
other services and natural supports developed through the person-centered planning
process, Targeted case management is provided in a responsive, coordinated, effective and
efficient manner focusing on process and outcomes.”

¢. Inan interview with S#7 she stated that she had several conversations with S#1 in regards to the
consumer’s placement despite the fact that¢jil has a procedure which dictates that one must
. sign a contract agreement prior to placement. S#7 said that she reviewed the additional services
that (il offers and charges for. In S#7°s opinion, she said that she feels that some of the
additional services are Medicaid covered services and feels that the services can be implemented
based on the consumer’s IPOS without charging extra.

f. Inreview of the consumer’s IPOS, it revealed that many of the goals and wishes of the
consumer, which were identified on the IPOS, would encompass utilizing the “non-Medicaid
services” that{iiill provides. This would indicate that if there are goals in the IPOS that relate
to the “non- Medicaid services” that il provides, the caregiver has no choice but to
implement what is identified in the IPOS without an additional charge. Also the financial
agreement between\QilJand R for the per diem rate would cover those non-Medicaid
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services,

Therefore, the additional services are Medicaid covered services.

4. If so, will the family member be charged for these additional services? YES.

a. W#1 stated that she had questions regarding some points in the family financial commitment
contract/agreement. W#1 stated that the additional fees pertain to the additional services that
W p:ovides to those who live in licensed homes. W#1 stated that she did not have an issue
with paying the additional fee, but had reservation about having this in the contract/agreement as
a life long binding requirement. W#1 asked if that could not be placed in the contract and (i}
was unwilling to do so. The decision was made not to sign the contract/agreement. W#1 stated
that il encouraged her to have the consumer get to know everyone at the Berlin home only
to have the consumer not be placed there in the end.

b. S#! stated that the additional services are non Medicaid/SSI services that- offers and that
the fees incurred from the additional services are legal. S#1 stated that they have to approach the
family first and have them to agree to pay for the additional services.

c. Inreview of the | JSSMINNER contract it does not address the issue of the additional services
and fees tha®jJJJli claims are not Medicaid covered services nor does the
contract state that-Medicaid reimbursement that a Provider accepts will be accepted as “payment
in full” for services identified in the IPOS. The contract only covers responsibilities the provider
has in regard to Medicaid covered services. There were no other additional documents or
policies that addressedWill& s position to the additional services and fees for the “additional
services”. There is no direct language in the contract between Nl and WM that states that
providing / charging for these additional services is prohibited.

d. S#7 stated that S#1 was very clear that the additional services were non Medicaid and is not
covered so anyone who wants to live in one of R s homes will be charged.

e. Inreview of an e-mail communication to W#1 dated 4-6-06 it clearly stated that the additional
funds were “required” and that the issue was “non negotiable.”

Therefore, the additional services will be the financial responsibility of the family.

5, If so, are these additional services paid on a voluntary basis? NO.
a. The complainant stated that the family is being charged for services that R provides;
however, the QB Family Financial Commitment question & Answer packet leads the reader
to think that the additional costs would be paid on a voluntary basis.

b. W#1 stated that the additional fees were fees for the additional services and that - does
expect for the family to pay the additional fees. W#1 also stated that from the beginning she
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was put under the impression that paying the additional fees was voluntary, It was not until
W#1 had reservations about the contract, that at that point (iilll}s position was that the fees
were required.

¢. Inreview of the Family Financial Commitment Question and Answer form (Q&A Form) it
states “Each family served by il makes a Family Financial Commitment toward the cost of
providing the highest quality services. In some cases, this commitment is a fee for specific
services. In other cases, where Sl is providing comprehensive funding, the commitment is
a yoluntary contribution. Some times, it is a combination of the two. Voluntary contributions

- will be discussed with families annually, and S - pects that each faﬁiily will make the

most generous commitment possible. It would be improper for -to seek support from the
community without first ensuring that all families are participating to the very best of their
ability.”

d. S#1 stated that the portion in the Q&A form speak to the mailings that are sent out to all of the
families giving information on other fundraisers that - participates in. Theses fundrajsers
are not related to the additional services that are provided. The family can or cannot choose to
participate in-’s fundraising activities, but the additional fees are not voluntary and have

to be agreed upon.

e. Inreview of the il The agreement/Contract, it specifically states, “This agreement outlines
the parents joint and several financial obligations to i in payment for services as described
in the Residential Care Agreement and as explained in the Questions & Answers about

qS Family Financial Commitment, which states that in some cases where (IR is
providing comprehensive funding, the commitment is a voluntary contribution.

f. S#3 stated that, the contract betweer’ and-do not touch upon the “additional

services” or the additional fees that provides and requires and there are no (iR
policies that address this issue as well with any of their contracted providers. {JiiJi does not
get involved with any other services outside the realm of Medicaid covered services. (i) did
agree to a per Diem rate for the Medicaid covered services.

g Inreview of an e-mail communication to W#1 from S#2 dated 4-6-06 it specifically stated that
the additional fees were required and the issue was non negotiable.

h. Inreview of the Family Financial Commitment Form/Grid it shows in this case where (IR
had agreed to pay {jjjilif§ for staffing and transportation only, in a licensed group home a
$5000.00 fee per year for “list A” expenses plus a voluntary contribution and the same fee goes
for an unlicensed group home as well. Also on this same form states at the top of the page,

“These fees are gver and above the ability-to-pay assessed to the individual receiving

services,” '

Therefore, the additional fees are not paid on a voluntary basis.

6. Are these additional services based on the consumer’s ability to pay? NO.
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The complainant was not aware as to how the figure is determined for the additional
services or what the procedure is in terms of the ability to pay.

S#1 stated that if the family is unable to handle the $5000.00 fee then they can request a
financial re-determination and ask to have the fees reduced. This, according to S#1, is
based on the ability to pay.

In review of the<( MMM, Mecdicaid Eligibility database, it conforms that the
consumer is a Medicaid Recipient. The consumer’s ability to pay is $0.00.

In review of the Family Financial Commitment Q&A form it appears that the financial
commitment is done based on the families ability to pay and not the consumer. The Q&A
also outlines@illl¥’ s own process for financial re-determination, and does not use

, s process for financial re-determination. Please note that«iiiili¥'s procedure for a
financial re determination is based on the family’s (W#1) ability to pay and the
consumer’s ability to pay. '

. S#d, S#5, S#6 and S#7 all stated that the consumer’s ability to pay is $0.00 and that when

* an individual is receiving public funding the consumer’s ability to pay is zero. The
consumer cannot be charged above and beyond his/her ability to pay. All four staff also
stated that @ does not have the authority to go after the family and obligate them to
pay for any additional fees and services that the consumer has not requested.

According to the Medicaid Provider Manual dated July 1, 2005 and July 1, 2006
Section 12 — Reimbursement, section 12.1 - PAYMENT IN FULL, states “Providers
must accept Medicaid's payment as payment in full for services rendered, except
when _authorized by Medicaid (e.g., co-payments, patient-pay amounts, other cost sharing
arrangements authorized by the State). Providers must not seek nor accept additional
or supplemental payment from the beneficiary, the family, or representative in
addition to the amount paid by Medicaid, even when a_beneficiary has signed an
agreement to do so. This policy als¢ applies to payments made by MHPs, CHPs, and
PIHPs/CMHSPs/CAs for their Medicaid enrollees. Contractors or nursing facility
(including ICF/MR) operators must not seek nor accept additional or supplemental
ayment beyond the patient-pay or MDCH ability-to-pay amount.”

Therefore, the decision is that the additional fees are not based on the consumer’s

ability to pay. A
ﬁnform the consumer’s mother prior to signing the contract that if

the additional services are not agreed to then none of the identified services

would be provided? YES.

a. S#1 denied that W#1 was ever given the impression that if the agreement/contract is not signed
then the consumer would not be accepted. S#1 stated that a packet is given upon intake with
Sy :nd everything including the family’s financial responsibilities is explained. S#1 stated
that W#1 has known about the additional services and fees for 6-8 months prior to deciding not
to sign the contract/agreement.
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b. W#1 stated when she had questions about the fees pursuant to the F amily financial commitment
Q&A form then there were problems. W#1 stated that she was put under the impression from
the beginning that the fees were voluntary. W#1 stated that it was when she had questions and
did not want to sign it, and then it was @swho decided that they were not the appropriate
placement for the consumer and ultimately the consumer was not placed in the home. W#1 said
that she was willing to pay the set amount, ($10,000.00 cash) but did not want it to be iron clad
in the agreement/contract. W#1 stated that she feels that S#1 did make her feel “pressured and
blackmailed” to feel that if she did not sign the agreement then her son would not be accepted.

¢. Inreview of an e-mail sent to W#! from S#2 dated 4-6-06 it clearly states that the issue of the
' additional fees were “required and was non negotiable” and that if “the family chooses not
to sign the agreement, the @l can choose not to accept the consumer.”

@l did inform the consumer’s mother prior to signing the contract that if the
additional services are not agreed upon then any services would be provided.

8. Did Ml discriminate against the recipient by refusing services based on the
recipient’s /mother’s ability to pay? YES.

a. Wil felt that S#1 made attempts to “blackmail” W#1 into signing the contract/agreement by
making her feel as if the consumer would not be placed unless the agreement/contract was
signed. W#1 felt that since she did not sign the contract and i did not place the consumer in
the Berlin home, her son was discriminated against. W#1 feels that if a parent does not agree
and pay for the additional services that @B provides, then they have no room for you in their
organization. W#1 stated that she was willing to pay $10,000 dollars as a good faith effort, but
was unwilling to sign the agreement. W#1 stated that because she refused to sign the agreement,

W diccided that her son would not be placed in the Berlin Home. '

b. S#1 denied blackmailing W#1 into signing the contract/agreement. S#1 stated that she explained
that this was what ¢ has been doing and is the same procedure for everyone. S#l stated that
oes not make special provisions in the agreement for individuals. S#1 stated to W#1 that
- she had choices and that W#1 could choose not to go withufiiif she wanted, but denied using
the fact that they would not accept the consumer because W#1 refused to sign the agreement as
a way to blackmail W#1 into signing the contract/agreement.

¢. Prior to the move in date 0f 4-21-06, an e-mail communication was sent to W#1 from S#2 on 4-
6-06. The e-mail communication clearly stated that if a family chooses not to agree, sign the
. contract, the- can choose not to accept that individual. The e-mail communication goes on
the state, “We do need you to sign the agreement for (C#1) to move into Berlin.”

d. In review of the Family Financial Commitment Q&A form makes statements such as, “Your
Family Financial Commitment is_critical to ensure that @B can continue to provide the
high level of service you wish for your family member.” And “Voluntary contributions will be
discussed with families annually, and @JJiil® expects that each family will make the most
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geherous commitment possible. It would be improper for@illto seek support from the
community without first ensuring that all families are partlc1patmg to the very best of their
ability.”

e. Pursuant to “b” in issue question #8 above, the e-mail communication from S#2 to W#1 clearly
states that if W#1 does not sign the agreement, then her son will not be accepted at-

f. Pursuant to “c” in issue question #8 above, the e-mail response from W#2 clearly states that if
W#1 did not sign the agreement, then- was well within their rights to refuse their services.

g. Lastly, the end result is that W#1 refused to agree to the GE® contract and as a result, the
consumer was not placed in the Berlin Home to date.

Therefore, @id discriminate against the recipient by refusing services based on the
recipient’s /mothet’s ability to pay.

9, If so, did @l efuse to provide services identified in the consumer’s Individual
Plan of Service (IPOS) based on a family member’s choice not to sign the Llcensed
or Tranmsitional Home Fee Agreement? YES,

a. According to the Medicaid Provider Manual on July 1, 2006 pg. 12, section 7.4,-
Nondiscrimination. states, “Providers must render covered services to a beneficiary in the same
scope, quality, and manner as provided to the general public. Within the limits of Medicaid,
providers shall not discriminate on the basis of age, race, religion, color, sex, handicap, national
origin, marital status, political beliefs, or source of payment.”

b. Inreview of an e-mail sent to W#1 from S#2 dated 4-6-06 it clearly states that the issue of the
additional fees were “required and was non negotiable” and that if “the family chooses not
to sign the agreement, thg QP can choose not to accept the consumer.”

¢. Inreview of an e-mail response from W#2 ({illlPs legal counsel) regarding SRS legal
position pursuant to this investigation states that “ The Berlin Home is an unlicensed home
and is under no direct contract with Qs and Wl or Medicaid dollars pay for the
operation of the home itself. “ “The costs of operating the Berlin home are considerable.
Qs or Medicaid’s payment of some staff time, and for certain transportation
reimbursement, does not cover all the expenses of housing, meals, recreation, education,
entertainment, or such services and supports as home management, insurance, advocacy and the
like. Nor does SSI payment.” “ In the SJlinancial commitment material, there is a
breakdown of the uncovered services on page 6, referenced as “B Unlicensed Group Home
Settings Non-Medicaid/SSI covered services. Additionally, Page 6 also includes a description of
the amount that families are required to pay towards these costs.” “These dre real costs, and
must be met in order for the home to remain available for residents. In sum, SSI and
Medicaid do not cover many costs in a transitional home, such as the Berlin home.
Therefore, all prospective residents and/or their families are required to sign an

26 -




agreement regarding support obligations are tied into family’s ablllgx to pay, and — as

most families are not in a pesition to pay for the actual costs of such care—the majority of
the expenses of the Berlin home in fact are covered by &Il fundraising from the

community. In the instant case, (W#1) refused to sign the financial support agreement, She
was within her rights to do so, but I believe that so was QB within its rights in refusing

to place her son without a signed agreement. All other residents in the home with living
parents or with trusts have signed agreements. il cannot credibly go out to the
community and ask the community to support (the consumer) if his own family will not do
so. As the financial commitment form indicates, the family support that is requested is based on
income, is subject to review, and is kept in confidence. If (W#1) was unable to contribute
towards her son’s care, as determined under the financial determination process, then a reduced
family contribution would have been sought. However, she (W#1) indicated she was financially
able to pay the fee and did not request an adjustment.”

Based on the evidence presented above in issue questions 1-9, the decision is this case, is
that there is a preponderance of evidence to substantiate the v1olat10n of Civil Rights:
Discrimination based on the ablhty to pay againstqiijjiP '

10. Did thls result in a delay/demal of services identified in the IPOS? YES.
a. Testimony from W#1, S#1, S#2, S#5 and S#6 all stated that @ accepted the
consumer. Also S#6 indicated that not only didgilll¥ accept the consumer, but had a
move in date of 4-22-06.

b. In review of an e-mail sent to W#1 from S#2 dated 4-6-06 it clearly states that the issue
of the additional fees were “required and was non negotiable” and that if “the family
chooses not to sign the agreement, the @lcan choose not to accept the
consumer.” /

c. W#! declined from signing the Licensed or Transitional Home Fee Agreement/contract.
As a result, the consumer was not placed at Berlin Home,

Therefore, the decision in 't_his case is that G did deny services identified in the IPOS.

11. If so, did this constitute a violation of the recipient’s right to receive Treatment
Suited to Condition? YES.

Pursuant to the evidence presented above in issue questions #8, #9 and #10 There was a preponderance
of evidence to support the allegation that by .réfusing to provide services as a result of W#1
refusing to sign the agreement was a denial of all services including the services that were agreed upon
between WM and S which results in a violation of the consumer’s right to receive Treatment
Suited to Condition.

Therefore, the decision in this case is that there is a preponderance of evidence to
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substantiate the violation of Treatment Suited to Condition against iR

12. Did XM fail obtain a release of information form from the consumer, thus
violating the consumer’s right to confidentiality? NO,

a. WH#1 stated that she has power of attorney and can make decisions for treatment and placement.
W#1 has been a part of the consumer’s person- centered planning process and has participated
in the consumer’s treatment planning meetings. Also the consumer identifies W#1 in the IPOS
as a person who he wants to be a part of the person-centered process.

b. S#6 stated that W#1 is the consumer’s power of attorney and can make treatment and placement
decisions pursuant to the parameters within the power of attorney. S#6 also stated that W#1 is a
participant in the consumer’s person-centered planning process and has worked within the
planning process to obtain placement including placement through ¢ijji§.

Therefore, the decision in this case is that there is not a preponderance of evidence to
substantiate the violation of Confidentiality against JijJjjp

In conclusion, it was determined that in this investigation that 4l did not accept the recipient for
residential placement due to W#1 refusing to sign the agreement. It was established that the consumer is
a Medicaid recipient as well as a recipient of mental health services. The “additional services” that

@ rovides should have been based on the consumer’s ability to pay, which is $0.00 and not the
family’s ability to pay because they are mental health services covered by Chapter 8 in the Mental
Health Code or services for which consent is required as a condition for receiving the services identified
in the recipient’s IPOS. Some or all of the “additional services” are Medicaid covered services for
which Medicaid payment must be accepted by the Provider B as “payment in full.” Medicaid
prohibits a provider from billing recipients for the difference between what the Medicaid program pays
for a service and the charges a provider would bill for services. This is clearly sited in the Medicaid
Provider Manual, section 12 under “Reimbursement- Payment in Full” dated 7-1-2006.

i

In this case, it was discovered that i does require additional funding, which is the sole
responsibility of the family (even after death of the family member), for additional services that would
have been provided if the consumer would have moved into the Berlin Home. In review of the
consumer’s IPOS, there were goals identified in the IPOS that would relate to the “additional non
Medicaid” services that 4@l provides. Communication sent on 4-6-2006 by a JEllB
enaployee/representative to W#1 indicating that the additional fees for the additional services “were
required” and that the issue was “non negotiable.” The communication explicitly stated that” if a
family chooses not to agree and sign the form, then @illican choose not to accept the person at
>’ S osition, based on the communication, is that the admission process applies to
“everyone” who is interested in e services. This would be inclusive of any

*gnsumer receiving @I public funding and who is a Medicaid
recipient. The e-mail communication urged W#1 to sign the agreement so that the consumer can move
into the home. The communication states that if W#1 cannot afford the fee then W#1 can request a
“financial re-determination”, which is done through Qs re-determination process, which
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violates provisions of Chapter 8 of the Mental Health Code.

An e-mailed, written response received 7-31-06 from WP s legal counsel stated, “These are real
~ costs, and must be met in order for the home to remain available for residents. In sum, SSI and
Medicaid do not cover many costs in a transitional home, such as the Berlin home, Therefore, all
prospective residents and/or their families are required tg sign an agreement regarding
support obligations are tied into family’s ability to pay. and — as most families are not in
a position to pay for the actual costs of such care—the majority of the expenses of the Berlin
home in fact are covered by SEll fundraising from the community. In the instant case, (W#1)
refused to sign the financial support agreement. She was within her rights to do so, but I believe
that so was ﬁwithig its rights in refusing to place her son without a signed agreement. All
other residents in the home with living parents or with trusts have signed agreements. Sl
cannot credibly go out to the community and ask the community to support (the consumer) if his
own family will not do so.”

The@il® Family Financial Commitment Q&A form appears to lead to the conclusion that the each
family must make a financial commitment for services. According to the SElFamily Financial
Commitment Q&A packet states, “Services that have a fee where iR is providing
comprehensive funding are a voluntary contribution.” This leads the reader to think that the fees are
voluntary. The Q&A is very specific and states thatSiilllE expects that every family will make a
voluntary contribution followed up by saying that the families have to make an effort to contribute
first before approaching other contributors. If a family member agrees to the terms of not only the
Resident Care Agreement, but with the terms of the Gl Family Financial Commitment Q&A
form, then they sign a The agreement/Contract. This contract legally binds the family member to the
terms of thegfJ Family Financial Commitment Q&A form, which states that the fees for the
specific services where MORC is providing funding is a voluntary commitment, It appears as if the
family has to commit and sign a legally binding contract to make a voluntary commitment te
which is not negotiable.

The end result was that the consumer did not move into the Berlin Home pursuant to W#1 not agreeing
to sign the agreement/Contract. '

The claim b that the financial contributions are “voluntary donations” from an individual (the
consumer’s mother) who is not a Medicaid recipient is not persuasive since the receipt of services are
contingent on signing a legally binding contract to make the donations during the life of the recipient.
@R asscrtion that they are not requiring additional payments for Medicaid covered services because
the payments are a donation is also not persuasive since the donations are a mandatory pre-condition of
services. The claim by @hat the financial contribution required of the family member is
compensation for at least some of the costs for the “additional services,” which are not Medicaid
covered services is unpersuasive on two counts. First, the recipient may not receive the Medicaid
services without the family member also consenting to sign the Licensed or Transitional Home Fee
Agreement and agreeing to pay for the “additional services.” Secondly, it appears that some of the
identified “additional services” are in essence Medicaid covered services given a slightly different title.
Since the consumer is entitled to receive the services authorized in the written IPOS and is not able to
receive those services without consenting to the “additional services,” then the standards and
regulations which apply to the Medicaid and Mental Health services also apply to the “additional
services”. Thus a refusal to provide any services based on the family member’s unwillingness to sign
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an agreement binding them make a mandatory financial contribution is a denial of Medicaid and mental
health services to this consumer. Even if one accepts the argument that the “additional services™ are not
Medicaid services, it is not permissible for a provider of Medicaid services to require a recipient or
family member to consent to receiving the “additional services” as a precondition for the receipt of

" Medicaid services or mental health code-required mental health services, and then require a financial
contribution from the family in addition to Medicaid reimbursement or the recipient’s ability to pay as
defined in Chapter 8 of the Mental Health Code. Denying Medicaid and mental health services to a
consumer because a family member declined to sign the agreement to pay a fee for “additional services”
constitutes a discriminatory denial of services to the recipient based on the ability to pay for services.
This denial prevented the recipient from receiving services authorized in the IPOS. In turn resulted ina
violation of this recipient’s right to receive treatment suited to his condition.

VI. RECOMMENDATIONS

MCL 330.1722 states, “(2) The department, each community mental health services program, each
licensed hospital, and each service provider under contract with the department, community mental
health services program, or licensed hospital, shall ensure that appropriate disciplinary action is taken
against those who have engaged in abuse or neglect. (3) A recipient of mental health services who is
abused or neglected has a right to pursue injunctive and other appropriate civil relief.”

MCL. 330.1780 states, “(1) If it has been determined through investigation that a right has been
violated, the respondent shall take appropriate remedial action that meets all of the following
requirements: (a) Corrects or provides a remedy for the rights violation. (b) Is implemented in a timely

- manner. {c) Attempts to prevent a recurrence of the rights violation. (2) The action shall be
documented and made part of the record maintained by the office.”

As this case was substantiated for the violation of Civil Rights: Discrimination: Based on
Ability to Pay and Treatment Suited to Condition th

WP rccommends that S review the Family Financial Agreement for compliance with

" their contract with Authority and their contract with @il as well as all other applicable legal
and regulatory standards. @l should establish appropriate mechanisms in contract or policy
to ensure that recipients are not denied services based on their ability to pay and also not denied
services suited to their condition as identified in the consumers Individual Plan of Service
(IPOS).
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JOINDER AGREEMENT

This is a legal document. You are encouraged to seek independent, professional
advice before signing.

‘The undersigned hereby enrolls in and adopts the Declaration of Trust of
Springhill Housing Corporation, a Non-Profit Housing Corporation, dated May
8, 1997, as subsequently amended by Orders of the Macomb County Probate
Court dated the 17th day of June, 1998 and the 25th day of October, 1999,
which is incorporated herein by reference.

A. Trust sub-account number:

Grantor's name:

Grantor's Social Security No.:

Address:

w o 0 W

Telephone:

=

Grantor's birthdate:

Relationship to Beneficiary:

= o

Beneficiary' s name:

L. Beneficiary' s Social Security No.:

J. Address:

K.  Telephone:

L.  Beneficiary's birthdate:

M. If the Beneficiary has a legal representative (e.g., legal guardian,
conservator, representative payee, or agent), what is the name, address,
and relationship of such person to the Beneficiary:

Name:
Address:
Relationship:




Does Beﬁeﬁciary receive Supplemental Security Income? If so,
how much per month?

Does Beneficiary receive Social Security? If so, how much per
month?

If the Beneficiary receives Medicaid, what is the Medicaid card number?

list all other forms of government assistance that the Beneficiary
receives:

If the Beneficiary is covered under any policy of health insurance, what
is the insurer's name and address, and what is the policy number?

Insurer:
Address:
Policy No.:

Is the Beneficiary covered under any prepaid funeral or burial insurance
plan? If so, what is the insurer's name and address, and what
is the policy number?

Insurer:
Address:
Policy No.:

What is the nature of the Beneficiary's disability?

If the Beneficiary's condition has been medically diagnosed, what is the
diagnosis?

What is the prognosis at this time?

Distributions upon the Beneficiary's death: If, upon the Beneficiary's
death, funds remain in his or her separate Trust sub-account, such funds
shall be deemed to be surplus Trust property, such funds shall be



AA.

retained by the Trust and, in the Trustee's sole discretion, used (a) for the
benefit of other Beneficiaries of the Trust, (b) to aide persons who are
indigent and disabled, as defined in 42 U.S.C. sec. 1382¢(a)(3), or (c) to
provide persons who are indigent and disabled, as defined in 42 U.S.C.,
sec. 1382¢(a) (3), with housing or supplemental support services deemed
suitable for such persons by the Trustee. To the extent that any amounts
remaining in the Beneficiary’s account upon the death of the Beneficiary
are not retained by the Trust, as required under 42 U.S.C.
1396p(d)(4)(C), or any regulations promulgated thereunder, or the
corresponding provisions of any subsequent Federal law, the Trustee
shall pay from such remaining amounts in the account to any state an
amount equal to the total amount of medical assistance paid on behalf of
the Beneficiary under the State’s plan under 42 U.S.C. 1396(a) et seq.

The Beneficiary specifically directs the Trustee to give priority in
expending funds retained in Trust on behalf of any members of the
Beneficiary’s family who are indigent and disabled as defined in 42
U.S.C. §1382c(a)(3). Further, if there are no family members of the
Beneficiary who qualify as disabled then the Trustee shall use the funds
retained on behalf of a person with a disability who is indigent, who
receives services through (name an agency for the Trustee to work with
if you prefer):

The Trust sub-account will be administered solely for the benefit of the
Beneficiary.,

Any non-support items that are required for maintaining a Beneficiary’s
health, safety and welfare may be provided for the benefit of the
Beneficiary when, in the discretion of the Trustee, such requirements are
not being provided by any public agency, or are not otherwise being
provided by any other source of income available to that Beneficiary.

The Grantor recognizes that all distributions are at the Trustee’s sole
discretion. With this in mind, the Grantor expresses the following
desires as to how funds in the Trust sub-account might be used:



1.  Specific Supplemental Needs requested for the beneficiary:

2. General Supplemental Needs to be on going:

BB. Additional supplemental needs, including items of a similar nature to
those specified above that are specified in an individualized
supplemental needs plan established for the Beneficiary and updated
from time to time, may be provided if approved by
and

CC. Atany time, the Grantor may, in a non-fiduciary capacity, reacquire the
funds in the Grantor’s sub-account by substituting other property of an
equivalent value. If the Grantor elects to substitute property, the
determination of value is to be made by an independent appraiser.

DD. Trustee fees will be charged in accordance with reasonable costs
incurred by the Trustee.

EE. Miscellaneous:

1. The provisions of this Joinder Agreement, as entered into on this

day of , 2007, may be amended as the Grantor and
may jointly agree, so long as any such
amendment is consistent with the Declaration of Trust, and the then
applicable law.

2. Taxes:

a. The Grantor acknowledges that Springhill Housing
Corporation has made no representation to the Grantor that
contributions to the Trust are deductible as charitable gifts,
or otherwise.



b. Trust sub-account income, whether paid in cash or
distributed in other property, may be taxable to the
Beneficiary subject to applicable exemptions and
deductions. Professional tax advice is recommended.

C. Trust sub-account income may be taxable to the Trust, and
when this is the case, such taxes shall be payable from the
Trust sub-account,

If the Grantor intends to enroll more than one Beneficiary under
one Trust sub-account, an additional agreement is required between
the Grantor and the Trustee,

The Trust administered by Springhill Housing Corporation is a
pooled accounts trust, governed by the laws of the State of
Michigan, in conformity with the provisions of 42 U.S.C. 3 1396p,
amended August 10, 1993, by the Revenue Reconciliation Act of
1993. To the extent there is conflict between the terms of this Trust
and the governing law as from time to time amended, the law and
regulations shall control.

Disclosure and Waiver of Potential Conflicts of Interest:

a. Individuals executing the Joinder Agreement are aware of
the following potential conflicts of interest that are
connected with Trustee’s administration of the Trust:

1. The Trustee may appoint persons to assist in the
carrying out of its Trustee duties who are associated
with Springhill Housing Corporation, MORC, Inc., or
Community Housing Network such as staff, board
members, volunteers, etc. Additionally, Springhill
Housing Corporation, MORC, Inc., or Community
Housing Network may provide services and supports
to individual sub-account Beneficiaries.

2. The Trustee may appoint Patricia E. Kefalas Dudek as
its agent to assist in the carrying out of its Trustee
duties. Additionally, Patricia E. Kefalas Dudek and
other attorneys by and through Hafeli Staran Hallahan
Christ & Dudek, P.C. may act as legal counsel for
sub-account Grantors and/or Beneficiaries.



3. The Trustee is the remainder beneficiary of the sub-
accounts created hereunder.

b. Any grantor executing a Joinder Agreement to this Trust
hereby waives any and all claims against the Trustee on
account of self-dealing, the above-listed conflicts of interest,
or other conflicts of interest. The Trustee shall not be liable
to any party for any self-dealing or conflicts of interest
herein disclosed.

IN WITNESS WHEREOF, the undersigned Grantor has reviewed and
signed this Joinder Agreement, understands it, and agrees to be bound by its

terms, and has accepted and signed this Joinder Agreement this day of
, 2008.
- Grantor:
Witnessed:

STATE OF MICHIGAN )
COUNTY OF )

On the day of , 2008,
appeared before me, signed, acknowledged, and delivered the above
Agreement,

Notary Public, County, Michigan
Acting in County, Michigan
My Commission Expires:




DECLARATION OF TRUST

‘This DECLARATION OF TRUST is made this 8°" day of
May, 1997 by Springhill, Inc.

ARTICLE I :
NAME OF THE TRUST

The name of the Trust established under this
instrument is The Pooled Accounts Trust of
‘Springhill, Inc. (herein referred to as the
“Trust”). This Trust is intended to be a pooled
accounts trust established under 42 U.S.C. § 1396p
(d) {4) (C). All provisions of this trust shall be
interpreted to qualify this Trust under 42 U.S.C. §
139ép(d) (4) (C) . Any provision of this Trust which
prevents this Trust from qualifying under 42 U.S.C.
§ 1396p(d) (4) (C) shall be null and void.

ARTICLE II
DEFINITIONS

1. "Beneficiarxy" shall mean a disabled person, as
defined in Section 1614 (a) (3) of the Social
Security Act (42 U.S.C. § 1396p, amended August 10,
- 1993, by the Revenue Reconciliation Act of 1993),
to be a recipient of services and benefits under
this Trust. If the Social Security Administraticn
Or any authorized governmental entity has not made
a determination that the Beneficiary is a disabled
person, the Trustee is authorized to accept such
Beneficiary within its discretion if it has made a
determination that the Beneficiary is a disabled
person, as defined in 42 U.S5.C. § 1382c(a) (3).

2. "Government assistance" shall mean all
services, benefits and financial assistance that
may be provided by any state or federal agency to
or on behalf of a Beneficiary. Such benefits



include, but are not limited to, the Supplemental
Security Income (SSI) program, the Old Age Survivor
and Disability Insurance (OASDI) program, the |
Supplemental Security Disability Income (SSDI)
program and the Medicaid progran, together with any

additional, similar, or successor public programs.

3. "Grantor" shall mean a parent, grandparent,
agent acting under a power of attorney, or guardian
of a Beneficiary, a Beneficiary himself or herself,
Or any court. The term “Grantor” shall also include
any person or entity that contributes his, her, or
its own assets or property to the Trust for the
benefit of a Beneficiary, by gift, will, contract,
Or agreement.

4. "Guardian" shall mean a legal guardian,
conservator, agent acting under a durable power of
attorney, trustee, representative payee, or other
legal representative or fiduciary of a Beneficiary.

°. Payments for "supplémental needs" or for
"supplemental care" shall mean non-support
disbursements. It is not the Grantor's intention to
displace public and private financial assistance
that may otherwise be available to any Trust
Beneficiary. It is the intention of the Grantor to
limit the Trustee's contribution to a Beneficiary's
supplemental needs only. The following illustrates
the kinds of supplemental, non-support
disbursements that are appropriate for the Trustee
to make from this Trust to or for the benefit of a
Trust Beneficiary. The following examples are not
exclusive. Non-~covered medical, dental and

- diagnostic work and treatment for which there are
no private or public funds, and medical procedures
that are desirable in the Trustee's discretion,
even though they may not be medically necessary or
life saving may be paid by the Trustee.
Differentials in cost between housing and shelter



for shared and private rooms may be paid by the
Trustee in its discretion for Beneficiaries of the
Trust. Care appropriate for a Beneficiary that
assistance programs may not or do not otherwise
provide may be paid by the Trustee, as well.
Expenditures for recreation, social, travel,
companionship, cultural experiences, and expenses
in bringing a Beneficiary's siblings and others for
visitation with him or her are appropriate
expenditures. Supplemental care needs shall also
include items of a similar nature specified in a .
Joinder Agreement if approved by the Trustee.

€. "Trustee" shall mean Springhill, Inc., a non-
profit organization, its successor or successors
and shall include any Co-Trustee or Co-Trustees.
"Co~Trustee" shall mean a person or entity, or
both, selected by the Trust to assist with the
management, administration, allocation, and
disbursement of Trust assets and property.

ARTICLE III
ESTABLISHMENT OF SUPPLEMENTAL NEEDS TRUST

1..It is the intention of Springhill, 1Inc.

to establish a supplemental fund pursuant to 42
U.S.C. § 1396p, as amended August 10, 1993 by the
Revenue Reconciliation Act of, 1993, for the benefit
of Beneficiaries under this Trust. This Trust shall
not be reduced in value by the Beneficiaries'
creditors. Their public and private assistance
benefits shall not be made unavailable to them or
be terminated because of this Trust. Assets held in
this Trust and sub-accounts are not for the
Beneficiaries' primary support. They are to
supplement their care needs only. There is no
obligation of support owing to the Beneficiaries by
the Grantor nor by the Trustee; the Beneficiaries
have no entitlement to the income or corpus of this
Trust, except as the Trustee, in its complete and



unfettered discretion, elects to disburse, and the
Trustee may act unreasonably in exercising
discretion. The Trustee's judgment should not be
substituted for the judgment of any other person or
entity.

2. The Trustee shall pay or apply for the
supplemental needs of each Beneficiary, such
amounts from the principal or income, or both, of
the Trust sub-account maintained for such
Beneficiary, up to the whole thereof, as the
Trustee, in its sole discretion, may from time to
time deem necessary or advisable for the
satisfaction of that Beneficiary's supplemental
care needs, if any. Any income not distributed
shall be added annually to the principal in the
Trust sub-account maintained for the respective

Beneficiary.

3. Disbursements from this Trust should not be made
to or for the benefit of a Beneficiary if the
effect of such distribution replaces government
assistance benefits of any kind. The Trust corpus
and income are not available to any Beneficiary
except to the extent of distributions made by the
Trustee to a Beneficiary. No distributions should
be made by the Trustee to or for the benefit of a
Beneficiary in excess of resource and income
limitations of any public benefit program to which
the Beneficiary is entitled. The Beneficiary's
future needs may be considered by the Trustee in
connection with disbursements made. The interests

- of the remainder Beneficiary is of only secondary
importance.

4. The Trustee should refuse any request for
payments from this Trust for services that any
public or private agency has the obligation to
provide to Beneficiaries who otherwise qualify for
such assistance. The Trustee may not be familiar



with the federal, state and local agencies that
have been created to assist persons financially
such as the Trust Beneficiaries, and the Trustee
should seek assistance in identifying public and
private programs that are or may be available to
the Trust's Beneficiaries so that the Trustee may
better serve themn. \

5. No part of this Trust, principal or income,
shall be subject to anticipation or assignment by
the Beneficiaries nor shall it be subject to
attachment or contrel by any public or private
creditor of the Beneficiaries; nor may it be taken
by any legal or equitable process by any voluntary
or involuntary creditor, including those that have
provided for the Beneficiary's support and
maintenance. Further, under no circumstances may
any Beneficiary compel a distribution from a '
Beneficiary's sub-account.

ARTICLE IV
TRUST FUNDING

Springhill, Inc. shall initially fund this Trust.
with a lump-sum payment of Fifty Dollars and No
Cents ($50.00). The Trust estate shall consist of
this initial contribution and any additional
contributions in cash or property made to the Trust
estate at any time by any Grantor in accordance
with the provisions of Article V. By execution
hereof, Springhill, Inc. assigns, conveys,
transfers and delivers the above-described funds to
the Trust on the date of this instrument.

ARTICLE Vv
GRANTORS' CONTRIBUTIONS

1. The Trust shall be effective as to any
Beneficiary upon execution of a Joinder Agreement
by a Grantor, or by court order, subject to the



approval of the Trustee. Upon delivery to and
acceptance by the Trustee of property acceptable to
the Trustee, the Trust, as to the Grantor of such
property and the designation of the respective
Beneficiary, shall be irrevocable and the
contributed property shall not be refundable,
except as 1s otherwise provided in Article XI
Paragraph (3)

2. Property or interests in property can be
designated for future transfer by a Grantor as a
contribution. Such de31gnatlon may be revocable and
can be revoked by the Grantor as to such property
at any time during that Grantor's life and
continued competence, upon prior written notice
from the Grantor to the Trustee. Examples of such
contributions include a policy of life insurance on
a8 Grantor's life in which the Trust is designated
as a beneficiary, or the Trust being named as a
beneficiary of any future lnterest in property,
such as that which would pass by way of a Grantor's
Last Will.

"ARTICLE VI
ADMINISTRATIVE PROVISIONS

1. A separate Trust sub-account shall be maintained
for each Beneficiary, but, for purposes of
investments and management of funds, the Trust
shall pool these Trust sub-accounts. The Trustee,
or its authorized agents, shall maintain records
for each Trust sub-account in the name of, and
‘showing the property contributed for, each
Beneficiary.

2. The Trustee shall report, at least annually, to
each Beneficiary (or to his or her guardian}, who
is eligible to receive discretionary distributions
of the net income or principal from a Trust sub-
account maintained for such Beneficiary, all of the



receipts, disbursements and distributions to or

from such Trust sub-account occurring during the
reporting periocd. In addition, a complete statement
of the Trust sub-account resources shall be '
furnished. Further, the Trustee shall furnish, at
least annually, to each Beneficiary or to his or
her guardian, a financial statement concerning the

Trust.

3. The Trust sub-account records of the Trustee,
along with all Trust sub-account documentation,
shall be available and open at all reasonable times
for the inspection of the Beneficiary, or his or
her guardian, or both. -

4. The Trustee shall not be required to furnish
Trust records or documentation to any individual,
corporation, Or other entity who is not a
Beneficiary, or does not have the exXpress written
approval of the Beneficiary to receive such
information, or who is not the fiduciary of the

Beneficiary.

5. Except as otherwise provided in this instrument,
and so long as the Trustee is prudent in '
administering the Trust, the Trustee may serve
without bond, and may exercise all powers contained
in Article VIII.

6. The Trustee, in its sole discretion, may make
any payment under the Trust (a) directly to a
Beneficiary, (b) in any form allowed by law, {(c¢) to
any person deemed suitable by Trustee, or (d) by
direct payment of a Beneficiary's expenses.

7. No authority described in this instrument or
avallable to trustees pursuant to applicable law
shall be construed to enable the Trustee to

- purchase, exchange or otherwise deal with or
dispose of the principal or income of any Trust



sub-account for less than an adequate or full
consideration in money or money's worth, or to
enable any person to borrow the principal or income
of any Trust sub-account, directly or indirectly,
without adequate interest or security.

8. Costs and expenses of defeénding the Trust from
any claim, demand, legal or equitable action, suit,
or proceeding may, in the sole discretion of the
directors of Springhill, Inc. either (a) be
apportioned on a pro rata basis to all Trust sub-
accounts, or (b) be charged only against the Trust
sub—account as to the affected Beneficiary.

ARTICLE VII
DESIGNATION OF CO-TRUSTEES

The Trustee may designate a Co-Trustee or Co-
Trustees to serve at its pleasure.

ARTICLE VIII
POWERS AND AUTHORITY OF TRUSTEE

Subject to the restrictions contained in Article
III and Article VI, the Trustee has the following
continuing, absolute, and discretionary powers to
deal with any property, real or personal, held in
the Trust. Trustee may exercise these powers
independently and without the approval of any court
or judicial authority. No person dealing with |
Trustee need inquire into the propriety of any of
its actions or in to the application of any funds
or other property. Trustee shall, however, exercise
all powers in a fiduciary capacity for the best
interest of any Beneficiary of this Trust
Agreement. Without in any way limiting the
generality of the foregoing, Trustee is given the
following specific powers in addition to any other
powers conferred by law:



1. Except as otherwise provided to the contrary, to
‘hold funds uninvested in amounts that Trustee deems
appropriate, and to invest in any assets Trustee
deems advisable even though they are not

- technically recognized as legal investments for
fiduciaries, without responsibility for
depreciation or loss on account of those
investments, or because those investments are
nonproductive.

2. To retain the original assets it receives for as
long as it deems best, and to dispose of those
assets as and when it deems advisable.

3. If no personal representative of Grantors’
estates is then serving, and to the extent
permitted by law, to perform in a fiduciary
capacity any act and make any and all decisions or
elections under state law.

4. To expend whatever funds it deems proper for the
preservation, maintenahce, or improvement of
assets. In its absolute discretion, Trustee may pay
premiums on all insurance policies that it holds,
and may elect any options or settlements or
exercise any rights under those policies. However,
no Trustee who is the insured of any insurance
policy that is subject to the,terms of this
Agreement may exercise any rights or have any
incidents of ownership with respect to the policy,
including the power to change the beneficiary, to
surrender or cancel the policy, to assign the
policy, to revoke any assignment, to pledge the
policy for a loan, or to obtain from the insurer a
loan against the surrender value of the policy.

5. To employ and compensate attorneys,
accountants, managers, agents, assistants, and
-advisors without liability for any act of those



persons, so long as they are selected and retained
with reasonable care., °

6. To execute deeds, leases, contracts, bills of
sale, notes, and other written instruments.

7. To make distributions, whether of principal or
income, to any minor child or incompetent person
according to the terms of this Trust Agreement by
making distributions directly to that person
whether or not that person has a guardian; to the
parent, guardian, or spouse of that person; to a
custodial account established for that person under
an applicable Uniform Transfers to Minors Act; to
any adult who resides in the same household with
that person or who is otherwise responsible for the
care and well-being of that person; or by applying
any distribution for the benefit of that person in
any manner Trustee deems proper. The receipt of the
person to whom payment is made will constitute full
discharge of Trustee with respect to that payment.

8. To make any division or distribution in money or
in kind, or both, without allocating the same kind
of .property to all shares or distributees, and
specifically without regard to the income tax basis
of the property. Any division will be binding and
conclusive on all parties. Trustee is excused from
any duty of impartiality with respect to any
division or distribution.

9. To borrow money from any source (including
Trustee in its non-fiduciary capacity) for the
benefit of any trust created by this Agreement, and
to secure the loan by mortgage or other collateral.

10. To compromise, arbitrate, or otherwise adjust
claims in favor of or against any trust created by
this Agreement and to agree to any rescission or
modification of any contract or Agreement.

10



11. To participate in any type of liquidation or
" reorganization of any enterprise.

12. To vote and exercise all rights and options, or
empower another to vote and exercise those rights
and options, concerning any corporate stock,
securities or other assets or to delegate those
rights to an agent, and to enter into voting trusts
and other Agreements or subscriptions that Trustee
deems advisable. :

13. To buy, sell, exchange, or lease any real or
personal property, publicly or privately, for cash
or credit, without order of court and upon the
terms and coénditions that Trustee deems advisable.
Any lease so made will be valid and binding for its
full term even though it extends beyond the
duration of any trust. Specifically, the Trustee
may invest the Trust principal in residential real
estate suitable for occupancy by a Beneficiary, and
may permit occupancy or use without charge in such
manner as, in the,oplnlon of the Trustee, best
serves the Trust’s interest without the necessity
of turning such property (whether complete or a
shared interest with others) into cash or gaining
an income therefrom. Furthermore, the Trustee is
authorized to pay out of the income or principal of
this Trust the taxes, insurance and maintenance
expenses to keep the residential or replacement
property in suitable repair, or any portion thereof
as the Trustee deems proper.

14. To exercise all its powers by this Agreement,
even though it may also be acting individually, or
on behalf of any other person or entity interested
in the same matters. Trustee, however, shall
exercise these powers at all times in a fiduciary
capacity, primarily in the interest of the
beneficiaries of any trust created by this Trust
Agreement.

11



15. To treat premiums and discounts on bonds and
other obligations for the payment of money in.
‘accordance with generally accepted accounting
principles and to hold nonproductive assets without
allocating any portion of the Trust principal to
income, notwithstanding the provisions of any
applicable principal and income.

16. To incorporate any business or venture forming
a part of the Trust estate and to continue any
incorporated business throughout the term of the

Trust.

17. To employ any investment management service,
financial institution, or similar organization to
advise it, handle all Trust investments, and render
all accounting of funds held on its behalf under
custodial, agency, or other Agreements and if no
Trustee is corporate, to pay the costs of those
services as an expense of administration in
addition to fees and commissions.

18. To hold, manage, and develop real estate. To
grant easements and make dedications as it deems
advisable. To retain unproductive property, as
determined appropriate by the Trustee,

19. To buy, sell, and trade in securities of any
nature, including short sales, on margin or
otherwise, To maintain and operate margin accounts
with brokers, and to pledge any securities held or
purchased by Trustee with such brokers as security
or loans or advances made to Trustee.

20. To disclaim any assets otherwise passing or any
fiduciary powers pertaining to any Trust created
thereunder, by execution of an instrument of
disclaimer meeting the requirements of applicable
law generally imposed upon individuals executing
disclaimers. No notice to, or consent of, any

i2



beneficiary, other interested person, or any court
1s required for any such disclaimer, and Trustee is
to be held harmless for any decision to make or not

make such a disclaimer.

2l. To transfer the situs of any Trust property to
any other jurisdiction as often as Trustee deems it
advantageous to the Trust, appointing a substitute
Trustee to act with respect to that property.
Trustee may delegate to the substitute Trustee any
or all of the powers given to Trustee; may elect to
act as advisor to the substitute Trustee and shall
receive reasonable compensation for so acting; and
may remove any acting substitute Trustee and
appoint another, or reappoint itself, at will,

22. The Trustee, its agents, employees, successors,
assigns, attorneys or any other representatives,
shall be indemnified and held harmless, up to and
including any amount held by this Trust, for any
Costs or expenses, including but not limited to
identification, maintenance, administration,
remediation, or litigation associated with any
property, facility, vessel or other identifiable
unit that is subject to environmental claims under
the laws of this State or the laws of the United

States. '

23. To establish accounts of all kinds, including
checking and savings, in the name of this Trust,
with financial institutions of any kind, including
but not limited to banks and thrift institutions;
to modify, terminate, make deposits to and write
checks on or make withdrawals from and grant
security interests in all accounts in the Trust's
name; to negotiate, endorse or transfer any checks
or other instruments with respect to any such
accounts; to contract for any services rendered by
any bank or financial institution;

13



24. To contract with any institution for the
maintenance of a safe-deposit box in the name of
this Trust.

ARTICLE IX
INDEMNIFICATION

The Trustee and each of its agents and employees,
as well as its agents' and employees' heirs,
successors, assigns and personal representatives,
are indemnified by the Trust and the Trust property
against all claims, liabilities, fines, or
penalties and against all costs and expenses
(including attorney's fees and disbursements and
the cost of reasonable settlements) imposed upon,
asserted against or reasonably incurred thereby in
connection with or arising out of any claim,
demand, action, suit, or proceeding in which he,
she, or it may be involved by reason of being or
having been a Trustee or Advisor, whether or not
he, she, or it shall have continued to serve as
such at the time of incurring such claims,
liabilities, fines, penalties, costs, or expenses
or at the time of being subjected to the same.
However, the Trustee and its agents and employees
(and their heirs or personal representatives) shall
not be indemnified with respect to matters as to
which he, she, or it shall be; finally determined to
have been guilty of willful misconduct in the
performance of any duty as such, by a court of
competent jurisdiction. This right of
indemnification shall not be exclusive of, or
prejudicial to, other rights to which the Trustee,
its agents or employees may be entitled as a matter
of law or otherwise.

ARTICLE X
AMENDMENT OF TRUST

This Declaration of Trust shall be irrevocable,

14



except that it may be amended from time to time to
conform to Article III to effectuate the terms of
this instrument. In addition, the Trustee may amend
this instrument with the approval of any court of
competent jurisdiction in the State of Michigan, so
that it conforms with any rules or regulations that
are approved by any governing body or agency
‘relating to 42 U.S.C. § 1396p or related statutes,
including state statutes and regulations that are
consistent with the provisions and purposes of the
Revenue Reconciliation Act of 1993. Amendments may
be made and approved by any court of competent
jurisdiction in this state, by notice of such
request for amendment to the Family Independence
Agency, or its successor agency, of the State of

Michigan.

ARTICLE XI
TERMINATION OF TRUST

1. Every reasonable attempt will be made to
continue the Trust for the purposes for which it is
established. However, it is recognized that the
Trustee does not and cannot know how future
developments in the law, including administrative
agency and judicial decisions, may affect the Trust
or any Trust sub-account. If the Trustee has
reasonable cause to believe that the income or
principal in a Trust sub-account maintained for any
Beneficiary is or will become liable for basic
maintenance, support, or care for that Beneficiary
which has been or would otherwise be provided by

- local, state, or federal government, or an agency
or department thereof, the Trustee, in its sole
discretion, may (a) terminate the Trust sub-account
as to the affected Beneficiary as though he or she
had died, and the Trustee shall then treat the
property in the Trust sub-account according to the
provisions of Article XI Paragraph (2), (b)
determine that the Trust has become impossible to

13



implement for the affected Beneficiary, and the
Trustee shall then treat the property in the Trust
sub—account according to the provisions of Article
XI Paragraph (3), or (c) continue to administer the
Trust sub-account under separate arrangement with
the affected Beneficiary or his or her guardian.
Before making any distribution of amounts retained
in any Trust sub-account, the Trustee should
consider the tax and Medicaid and other public
benefit consequences to the Beneficiary of any
particular distribution.

2. Upon the death of a Beneficiary, any amounts
remaining in the Beneficiary's Trust sub-account
shall be deemed to be surplus Trust property and
shall be retained by the Trust and, in the
Trustee's sole discretion, used (a) for the benefit
of other Beneficiaries, (b) to aide persons who are
indigent and disabled, as defined in 42 U.S.C. §
1382c¢c(a) (3), or (c} to provide persons who are
indigent and disabled, as defined in 42 U.S.C. §
1382c(a) (3), with housing or supplemental support
services deemed suitable for such persons by the
Trustee. Gifts or devises to the Trust shall be
similarly treated unless the purpose for which the
gift is made is specified by the donor.

3. The Trustee, in its sole discretion, may refund
all or any portion of the property in a Trust sub-
account to a Grantor (excluding any court) if it
becomes impossible to fulfill the conditions of the
Trust with regard to the respective Beneficiary for
reasons other than the death of the Beneficiary. In
the event such Grantor is not living at the time a
refund is to be made, payment may be made to the
estate of the Grantor.

4. If it becomes impossible, or impracticable, to

carry out the Trust's purposes with respect to all
Beneficiaries, the Trustee may terminate the Trust

16



and distribute the Trust property as set forth in
Article XI Paragraph (2), provided, however, that
if Springhill, Inc. has ceased to exist or has been
dissolved, then any property remaining in the Trust
shall be applied and paid over to such other
organization or organizations as the Trustee, in
its sole discretion, may determine then to be
serving the interests and needs of people with
disabilities in a manner consistent with the
purposes of this Trust. Before action is taken
under this Article XI Paragraph (4), a final
accounting along with an application seeking
approval of the action to be taken shall be filed
in a court of competent jurisdiction in this state.

ARTICLE XII
RESTIGNATION OF TRUSTEE

The Trustee may resign only with the approval of a
court of competent jurisdiction in this state. A
successor Trustee shall be selected and appointed
by the court. Any succéssor Trustee shall act as
such without any llablllty for the acts or
omissions of any predecessor Trustee,.

ARTICLE XIII
GENERAL MATTERS AND INSTRUCTIONS
WITH REGARD TO THE;TRUSTEESHIP

1. The Trustee shall not be required to furnish any
bond for the faithful performance of the Trustee's
duties. If bond is required by any law or court of
competent jurisdiction, no surety shall be required
on such bond,

2. The Trust established under this instrument
shall be administered free from the active
supervision of any court. Any proceedings to seek
judicial instructions or a judicial determination
may be initiated by the Trustee in any court having
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"jurisdiction of these matters relating to the
construction and administration of the Trust.

3. The Trustee shall be entitled to reasonable
compensation, commensurate with the services
actually performed, and to reimbursement of costs
and expenses properly incurred.

4. The wvalidity of this Trust shall be determined
by the laws, including valid regulations, of the
United States and the State of Michigan. Questions
of construction and administration of this Trust
shall be determined by the laws of the situs of
admlnlstratlon.

IN WITNESS WHEREOF, the undersigned hereby
subscribes to the above Declaration of Trust on the
date and year first above written. This Agreement '
extends to and is binding upon the personal
representatives, successors, and assigns of the
Trustee. !

SIGNED:

S ;énghlll

WITNESSED:
: &m?

V:uﬂiﬁ“i

QmmHGLMJ»L,

' ,6éu;£44 of
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STATE OF MICHIGAN )
OAKLAND COUNTY )

On the 8™ day of May, 1997, _James @- Hae’ﬂrﬁeﬁ,
; of Springhill, Inc., appeared
before me, signed, acknowledged, and delivered the

above Agreement.

Notary Publl
Oakland County, Mlchlgan
My commission expires:

AR £, KEFALAS DUDEK
M:rg falie, Qolfend Savnly, 18
By Gnpinsion B miras 2u, 10, A0
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STATE OF MICHIGAN
MACONMB COUNTY PROBATE COURT

In the Matter of SPRINGHILL, INC. POOLED File Numbers: (SN
ACCOUNTS TRUST F/B/O
L
SPRINGHILL, INC., Petitioner Honorable: James F. Nowicki
) _

PATRICIA E. KEFALAS DUDEK (P46408)
Attorney for Petitioner, SPRINGHILL, INC.
P.O. Box 721249
Berkley, Michigan 48072-1249
(248) 586-9820 '

/

ORDER TO AMEND THE SPRINGHILL, INC.

POOLED ACCOUNTS TRUST AND JOINDER AGREEMENT

At a session of said Court, held in the City of
Mt. Clemens, County of Macomb, State of Michigan,
on the 17" day of May, 1999
AT S RN v |
PROBATE COURT JUDGE

THIS MATTER having céﬁle before the Court upon petition of SPRINGHiLL,
INC,, Trustee of the SPRINGHILL INC., POOLED ACCOUNTS TRUST dated May 8,
1997, and the Court having determined that all interested parties have been notified;
IT IS HEREBY ORDERED THAT the SPRINGHILL, INC. POOLED ACCOUNTS
TRUST shall be amended in the following manner:

Present:

1. Delete Article I1, Paragraph 5 and substitlte the following in its place:

Payments for “supplemental needs™ or for “supplemental care” shall mean
non-support disbursements. It is not the Grantor’s intention to displace
public and private financial assistance that may otherwise be available to
any Trust Beneficiary. It is the intention of the Grantor to limit the
Trustee’s contribution to a Beneficiary’s supplemental needs only. The
following illustrates the kinds of supplemental, non-support disbursements
that are appropriate for the Trustee to make from this Trust to or for the
benefit of a Trust Beneficiary. The following examples are not exclusive:
non-covered medical, dental and diagnostic work and treatment for which
there are no private or public funds and medical procedures that are
desirable in the Trustee’s discretion, even though they may not be
medically necessary or life saving may be paid by the Trustee;
differentials in cost between housing and shelter for shared and private



rooms may be paid by the Trustee in its discretion for Beneficiaries of the
Trust; care appropriate for a Beneficiary that assistance programs may not
or do not otherwise provide; expenditures for dry-cleaning, laundry
services, recreation, social, travel, cultural experiences and sporting.
events. Supplemental care needs shall also include items of a similar
nature specified in a Joinder Agreement if approved by the Trustee.

2

Delete Article V, Paragraph 1 and substitute the following in its place:

L. The Trust shall be effective as to any Beneficiary upon execution
of a Joinder Agreement by a Grantor, or by court order, subject to the
approval of the Trustee. Upon delivery to and acceptance by the Trustee
of property acceptable to the Trustee, the Trust, as to the Grantor of such
property and the designation of the respective Beneficiary, shall be
irrevocable and the contributed property shall not be refundable.

3. Delete Article XI, Paragraph 1(b) in its entirety.
4. Delete Article X1, Paragraph 3 in its entirety,

Delete Article X1, Paragraph 4 and substitute the following in its place:

Lh

3. If it becomes impossible, or impracticable, to carry out the Trust’s
purposes with respect to all Beneficiaries, the Trustee may terminate the
Trust and distribute the Trust property as set forth in Article XI Paragraph
(2), provided, however, that if Springhill, Inc. has ceased to exist or has
been dissolved, then any property remaining in the Trust shall be applied
and paid over to such other organization or organizations as the Trustee, in
its sole discretion, may determine then to be serving the interests and
needs of people with disabilities in a manner consistent with the purposes
of this Trust. Before action is taken under this Article XI Paragraph (3), a
final accounting along with an application seeking approval of the action
to be taken shall be filed in a court of competent jurisdiction in this state.

JRMES F. NOWICHT

PROBATE COURT JUDGE

Date:

PATRICIA E. KEFALAS DUDEK 1 a;Jg, Oy

Attomney for Petitioner, SPRINGHILL, INC. N 1/1 / /)

P.O.Box 721249 o F-nmg, i L f;@?(‘(ﬂ
Berkley, Michigan 48072-1249

(248) 586-9820




STATE OF MICHIGAN
MACOMB COUNTY PROBATE COURT

In the matter of SPRINGHILL, INC. POOLED File No.: iniiEEng
'ACCOUNTS TRST
SPRINGHILL HOUSING CORPORATION, Honorable: James F. Nowicki
A NONPROFIT HOUSING

CORPORATION, Petitioner
/
PATRICIA E. KEFALAS DUDEK (P46408)
Attorney for Petitioner, SPRINGHILL HOUSING
CORPORATION, A NONPROFIT
HOUSING CORPORATION
P.O. Box 721249
Berkley, Michigan 438072-1249
(248)586-9820

/

ORDER TO AMEND THE SPRINGHILL, INC. POOLED
ACCOUNTS TRUST DATED MAY 8, 1997

At a session of said Court, held in the City of
Mount Clemens, County of Macomb, State of Michigan,

~ onthe 75‘" dav ct
Present: %E (ﬁSNﬁi)q

PROBATE COURT JUDGE

THIS MATTER having come before the Court upon petition of SPRINGHILL
HOUSING CORPORATION, A NONPROFIT HOUSING CORPORATION, Trustee of
the SPRINGHILL, INC. POOLED ACCOUNTS TRUST, dated May 8, 1997, and the
Court having determined that all interested parties have been notified;

IT IS HEREBY ORDERED THAT the SPRINGHILL, INC. POOLED ACCOUNTS
TRUST dated May 8, 1997 be amended in the following manner: |

1. Change the Declaration of Trust to read “This DECLARATION OF TRUST is made

this 8" day of May, 1997 by Springhill Housing Corporation, a Nonprofit Housing

| V]

Article I shall be deleted and the following substituted in its place:



The name of the Trust established under this instrument is The Pooled Accounts
Trust of Springhill Housing Corporation, a Nonprofit Housing Corporation, also
known as The Pooled Accounts Trust of Springhill, Inc. (hereinafter referred to as
the “Trust™). This Trust is intended to be a pooled accounts trust established
under 42 U.S.C. §1396p(d)(4)(C). All provisions of this Trust shall be interpreted
to qualify this Trust under 42 U.S.C. §1396p(d)(4)X(C). Any provision of this Trust
which prevents this Trust from qualifying under 42 U.S.C. §1396p(d)}(4)(C) shall
be null and void. '

3. Article II, Paragraph 6 shall be deleted and the following substituted in its place:

6. “Trustee” shall mean Springhill Housing Corporation, a Nonprofit Housing
Corporation, also known as Springhill, Inc., a non-profit organization, its
successor or successors and shall include any Co-Trustee or Co-Trustees. “Co-
Trustee” shall mean a person or entity, or both, selected by the Trust to assist with
the management, administration, allocation, and disbursement of Trust assets and

property.
4. Article III, Paragraph 1 shall be deleted and the following substituted in its place:

1. It is the intention of Springhill Housing Corporation, a Nonprofit Housing
Corporation, to establish a supplemental fund pursuant to 42 U.S.C. §1396p, as
amended August 10, 1993 by the Revenue Reconciliation Act of 1993, for the
benefit of Beneficiaries under this Trust. This Trust shall not be reduced in value
by the Beneficiaries’ primary support. ' They are to supplement their care needs
only. There is no obligatidn of support owing to the Beneficiaries by the Grantor
nor by the Trustee; the Beneficiaries have no entitlement to the income or corpus
of this Trust, except as the Trustee, in its complete and unfettered discretion,
elects to disburse, and the Trustee may act unreasonably in exercising discretion.
The Trustee’s judgment should not be substituted for the judgment of any other
person or entity.

5. Article VI, Paragraph 8 shall be deleted and the following substituted in its place:

8. Costs and expenses of defending the Trust from any claim, demand, legal or
equitable action, suit, or proceeding may, in the sole discretion of the directiors of
Springhill Housing Corporation, a Nonprofit Housing Corporation, either (a) be
apportioned on a pro rata basis to all Trust sub-accounts, or {(b) be charged only
against the Trust sub-account as to the affected Beneficiary.

6. Article IV shall be deleted and the following substituted in its place:

Springhill Housing Corporation, a Nonprofit Housing Corporation, shall
initially fund this Trust with a lump-sum payment of Fifty Dollars and No
Cents ($50.00). The Trust estate shall consist of this initial contribution
and any additional contributions in cash or property made to the Trust



estate at any time by any Grantor in accordance with the provisions of
Article V. By execution hereof, Springhill Housing Corporation, a
Nonprofit Housing Corporation, assigns, conveys, transfers and delivers
the above-described funds to the Trust on the date of this instrument. -

7. Article XI, Paragraph 3 shall be deleted and the following substituted in its place:

If it becomes impossible or impracticable, to carry out the Trust’s purposes with

respect to all Beneficiaries, the Trustee may terminate the Trust and distribute the
Trust property as set forth in Article XI Paragraph (2), provided, however, that if
Springhill Housing Corporation, a Nonprofit Housing Corporation, has ceased to

‘exist or has been dissolved, then any property remaining in the Trust shall be

applied and paid over to such other organization or organizations as the Trustee,
in its sole discretion, may determine then to be serving the interests and needs of
people with disabilities in a manner consistent with the purposes of this Trust.
Before action is taken under this Article XI Paragraph (3), a final accounting
along with an application seeking approval of the action to be taken shall be fi!ed
in a court of competent jurisdiction in this state. :

0T 25 1999 ﬁ\;@( "

Date:

WBA’TE COUXT JUDGE

. TRUE Creey
PATRICIA E. KEFALAS DUDEK \
Attorney for Petitioner, SPRINGHILL HOUSING fdate, é""’i;p_;‘%" é'*““’""‘"‘"
CORPORATION, A NONPROFIT HOUSING : H Hmm R Lm‘w'"' x: g;ﬁ.:;;’

CORPORATION

P.O. Box 721249

Berkley, Michigan 48072-1249
(248)586-9820
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Exception B, A trust is not a Medicaid trust if it meets all of the following conditions:

Pooled Trust

The trust must be unchangeable with regard to the provisions that
make it an Exception B, Pooled Trust. This is necessary to ensure
that a trust initially meeting the other conditions still meets those
conditions when the person dies.

The trust contains the resources of a person who is disabled (not
blind) per PEM 260.

The trust is established and managed by a nonprofit association.

A separate account is maintained for each beneficiary of the trust,
but for purposes of investment and management of funds, the trust
pools these accounts.

Accounts in the trust are established for the benefit of persons who
are disabled (not blind) per PEM 260. This means the trust must
ensure that none of the principal or income attributable to a per-
son's account can be used for someone else during the person's
lifetime, except for “Trustee Fees” per PEM 405.

Accounts in the trust are established by courts or by disabled per-
sons”,

*«  Parents.
*«  Grandparents.
*« Legal guardians/conservators.

The trust says that if any funds are distributed from the trust‘ after
the person's death, the trustee has an automatic duty to repay
Medicaid.

When a person has lived in more than one state, the trust must
provide that the funds remaining in the trust are distributed to each
state in which the individual received Medicaid, based on the
state's proportionate share of the total amount of Medicaid bene-
fits paid by all of the states on the person's behaif.

Examples of circumstances under which a trust fails this repay
condition are:

*  Requiring a trustee to reimburse Medicaid only if Medicaid
first submits a claim.

= Failing to provide that repaying Medicaid has priority over all
debts and expenses except those given higher priority by
law.

PROGRAM ELIGIBILITY MANUAL STATE OF MICHIGAN

DEPARTMENT OF HUMAN SERVICES
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Transfers to
Exception B Trust

Countable
Exception B
Payments

Multiple
Contributors

REPAYMENT
INQUIRIE®

COUNTABLE
ASSETS FROM
MEDICAID TRUSTS

Countable Assets

Treat assets and income transferred into an “Exception B, Pooled
Trust” as part of the trust for the entire month of transfer.

Transfers to an “Exception B, Pooled Trust” by a person age 65 or
older might be divestment. Do a complete divestment determination if
the person is in a "Penalty Situation” per PEM 405.

Count as a person's unearned income any payment received from the
trust,

When someone other than the person or the person's spouse has con-
tributed to the principal of a trust, do not count as the person's assets or
transferred assets an amount proportional to that other person's contri-
butions to the principal.

Example: The Lang family contributed assets to the Lang Trust as fol-
lows:

John (MA applicant) $50,000
Sally (John's daughter) $10,000
Totat Contributions $60,000

Sally has contributed 1/6 of the total contributions. The value of the
entire principal is currently $102,000. Therefore, $17,000.00 {one-sixth)
of the current value cannot be counted as John's assets. Do not count
the contributors share as an asset.

Refer trustees seeking to repay Medicaid to the following:

Michigan Department of Community Health
Court Originated Liability Section

PO Box 30479

LLansing, Michigan 48909

How much of the principal of a trust is a countable asset depends on:

. The terms of the trust, and
. Whether any of the principal consists of “Countable Assets” or
“Countable Income.”

The following are countable assets.

»  Assets that are countable using SSl-related MA policy in PEM
400. Do not consider an asset unavailable because it is owned by
the trust rather than the person.

PROGRAM ELIGIBILITY MANUAL

STATE OF MICHIGAN
DEPARTMENT OF HUMAN SERVICES



=) MEDICAL SERVICES ADMINKSTRATION

400 SOUTH PINE
PO BOX 30479
M ENGLER, Governar LANSING M! 38909-7979

August 17, 1999

Ms. Patricia Kefalas Dudek
P.O. Box 721249
Berkiey, Michigan 48072-1249

Dear Ms. Kefalas Dudek:

Thank you for your racent letter in follow-up to our meeting of July 22, 1999. My staff
expects to convene a workgroup in the near future to develop prototype trust
documents. ;

Since our meeting, my staff has advised the Family Independence Agency (FIA) that the
Exception B trust documents for your clients, ] SO

WS ond SSRGSy e acceptable and that the Medicaid applications filed on
of about June 1, 1999, should now be processed. Since the Assistant Attomey General
Marris Klau has advised that the issue of retroactivity is not yet resolved, the effective
dates for their eligibility will be the first day of the month of application, If they otherwise
qualify. Once the retroactivity issue'is resolved the eligibility begin dates will be
changed, if appropriate.

Should you establish additional Exception B trust documents that are identical in
wording to those of the abeve three individuals, the documents should be submitted
with the Medicaid application to the local FIA office, as has always been the instruction.
The local FIA office staff will continue to refer the documents to their central office for
review and approval. The central office staff has been instructed to quickly review and

approve such documents.

I trust that this information will be of assistance to you and appreciate your continued
interast in the Medicaid Program.

Cordia/il/y-f? g

N\

Robtert M. Smedes
Deputy Directer for
Medical Services Administration

ce: Mr. Mcerris Klau
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SOCIAL SECURITY
MEMORANDUM e
Date:  November 27, 2001 | Refer To: S2D5G6
SI-2-1-3
To: District Manager
Sterling Heights, MI
From: Assistant Regional Commissioner
Management and Operations Support .
Subject: SSI-Michigan~-Review of the Pooled Trust, . (Your Faxed Requsst

Dated May 11, 2001)-REPLY

We have reviewed the above named trust, and have determined that as written, the Pooled
Accounts Trust of Springfield Housing Corporation, a Nonprofit Corporation, also known
* as'The Pooled Accounts Trust of Springfield, Inc., would not be considered a resource
. under the SSI regulations in place prior to January 1, 2000 or as amended beginning
January 1,2000. While a specific claimant's trusts was submitted for review, this
determination may be applied to all Pooled Accounts Trust of Springfield, Inc.

Background .

Within the Pooled Accounts Trust of Springfield, Inc., individual trust sub-accounts are
maintained for each disabled beneficiary who chooses to adopt the trust. However, the
funds from each of these sub-accounts will be pooled for investment and management.

 An individual establishes a sub-account and becomes a "Primary Beneficiary" by entering
. into a "Joinder Agreement," whereby the individual enrolls in and adopts the Pooled '
Trust Agreement. ‘A disabled individual can use their own funds to establish & sub-
account for themself, Other individuals could also place funds or assets into trust for
the disabled beneficiary. :

The purpose of the trust is to provide for each beneficiary's supplemental care, and not to
provide for a beneficiary's basic support and maintenance. The trustee has sole discretion to
make payments or distributions to or for the benefit of 2 beneficiary. The trust documents
state that the pooled trust and each sub-account are irrevocable, and a spendthrift provision
provides that, to the extent permitted by law, a beneficiary cannot assign or transfer their
interest in the trust, The trustee may terminate the trust if it becomes impossible or
impracticable to carry out the trust's purposes.
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The sub-account will terminate upon the death of the Primary Beneficiary. Any assets
remaining in the sub-account after payment of certain expenses shall remain part of the
Master Trust to be used for the benefit of the primary beneficiaries of other sub-accounts
that are established under the Pooled Trust Agreement. To the extent that any funds remain
in the sub-account, they would be available to repay the State for any assistance thathad

been provided to the Primary Beneficiary. ~

The Pooled Trust Agreement provides that the grantors or other contributors to the trust
cannot revoke any trust established by virtue of the Joinder Agreement. The grantors also
do not have the right or power to amend, reform, or revoke the Pooled Trust or any sub-

accounts.

Status

Until January 1, 2000, the Social Security Act did not separately describe the resource
Treatment, for SSI purposes, of property held in trust. Property is a resource if the .
individual owns and can convert it to cash to be used for their support and maintenance.
Property that could not be liquidated was not a resource. SSA reviewed state property law
to decide whether an individual owns the property and whether they had the right, authority,

or power to liquidate the property.

Effective January 1, 2000, the Social Security Act as amended directs how to count
property held in trust as a resource for SSI proposes. According to the Act as amended,
most assets held in trust for individuals are generally going to be countable resources, even
if state property law might otherwise exclude them, if any portion of the trust property
could be used for the benefit of the eligible individual or his or her spouse. (P.L. 106-
169 § 205, 113 Stat. 1822, 1833 (to be codified at 42 U.8.C. § 1382b(e)). The arnended
Act, however, further provides that property held in trust does not count as a resource if it is
excluded from being a countable resource for Medicaid purposes. The amended Act
provides that a revocable tnist shall be a resource to the individual and an irrevocable trust °
. will be a resource to the extent that a portion of the trust could be used for the benefit of the
individual. However, this subsection shall not apply to a trust that is excluded from being
counted as resources for the Medicaid program. Thus, trusts satisfying the requirements of
section 1917(d) (4) (42 U.S.C. § 1396p(d) (4) are excluded as resources to the individual
for SSI purposes. These amendments apply to trusts established on or after January 1, 2000.
This pooled trust is excluded from being a countable resource for the Medicaid
program under 1396p(d) (4) (C); therefore, it is excluded from being counted as a resource
for SSI purposes. _ - . ‘

Section 1917(d) (4) (C) of the Act, 42 U.S.C. § 1396p(d) (4) (C), excludes certain pooled
trusts from being counted as resources to a Medicaid recipient. In erder to be excluded, the
trust must contain assets belonging to a disabled individual and must satisfy certain
conditions. It must be established and managed by a nonprofit organization, A separate
account must be maintained for each beneficiary of the trust, but for purposes of
investment and management of funds, the trust may pool these accounts. Accounts in the
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trust must be established solely for the benefit of the disabled individual by the individual or
a parent, grandperent, legal guardian, or court. Finally, the trust must provide that amounts
remaining in the beneficiary's account at death, if not retained by the trust, will be used to
reimburse the State for expenditures made during the beneficiary's lifetime

The Pooled Accounts Trust of Springfield, Inc. satisfiesithe foregoing criteria. The trust is
established and managed by a nonprofit organization, The trust provides for separate
sub-accounts for each disabled beneficiary of the trust, but for purposes of investment and
management of funds, the trust pools these accounts. The trust provides that sub-accounts
will be established by the Primary Beneficiary or a parent, grandparent, legal guardian or
court. The trust is established solely for the benefit of the disabled individual. Finally, the
trust provides that amounts remaining in the beneficiary's account at death, if not retained
by the trust, will be used to reimburse the State for expenditures made during the '
beneficiary’s lifetime .

Accordingly, under the new amendments to 42 U.S.C. § 1382b, funds in the Pooled
Accounts Trust of Springfield, Inc. will not count as a resource to the disabled beneficiaries

who adopt the trust agreement.

Summary

We have determined that the Pooled Accounts Trust of Springfield, Inc. should not be
considered a resource to the individual beneficiaries. The trust satisfies the conditions of 42
U.8.C. § 1356p(d) (4) (C) and recent amendments to Title XVI indicates that such trusts are
exempt from being counted as resources for SSI purposes.

When a trust is not a resource, income received from the trust may be unearned income to
the SSI recipient, depending on the nature of the disbursements. Therefore, any
disbursements made directly to a claimant/recipient would be countable as cash income,
while disbursements that provide in-kind support and maintenance (ISM) would be
countable subject to the presumed maximum value of ISM. In-kind income includes food,
clothing, and shelter. Other disbursements, such as payments for medical care, are not ISM,
and would not be income. : .

Questions/concerns regarding this response may be directed to John H. Williams, Program
Expert, CRSI/SSI, at (312) 575-4015.

" cc:  AreaDirector, Area IIT
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Macomb County

Department of Human Services
44600 Delco Boulevard
Sterling Heights, M1 48313

Re:  Springhill Housing Corporation Po

Social Security No. SN

Dear Sir or Madam:

hat a pooleﬁiccounts trust has been
t is NOT a “Medicaid Trust” as

The purpose of this letter is
created for the benefit of (il )
defined by the Michigan Family Indef
Item 401 pp. 4-5 of 13, a copy of which

Fyour reference, along with a copy
of the trust agreement, thes:

e t ”?"gopy of a previous determination that
this type of Trust complies witl shicable provisions of FIA policy and federal law.
In order to be considered a “Meditaid Trust¥, five criteria must be satisfied. In this case,
the fifth criteria is" t.satisfied, as %ﬁ%ﬁ%t is an “Exception B, Pooled Trust” as defined

T s@gpy of which is also enclosed for your reference.
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I FACTUAL BACKGROUND

M(l{el'einaﬂer W) is o twenty-four yoarold person (date of bivth
Octobor 15, 1982)' with geveral disabilitles, Inoluding cerebial palsy; pm‘mnnem and oxtensive
brain damage; mild wt&wation and devolopmeptal delay.! His disabilities stem from medioal
malpiaotice, He s ourrently living at" Mwrray Crescent I)rlva." Michigan
48076,

The “.Imvocnble Trust dated Oofober 8, l998"(hewmﬂﬂbﬂﬁ‘l‘mst’} was
sot up for his bengfit an Ootohor 8, 1998, with VNN (horeinafior 'QEENM) acting as Co-
Trusteo and altorney,® As stated on pages four (4), six (6), soven (7), elght (8), twelve (12), mnd
- oighteon(IB)of 1ho Trust agrodmont, the sols purpose of the Trust 15 1o protest proveeds from the
Wayne County Clrovit Court settlement of a lawsujt stomming from the aecldent which cavsed
somo of GHNININPs disabilitles (Cese No, 96 REEEER, to qualily eEE®for govomnment.
bonofits, and to protoot QIR Echibit B,

Ag a repult of an annual ‘re-determination of benefits’ form not boeing returned to the
Family Indepondonce Agency, and the doninl of bemofits from the Soclal Seowity
Administration, M'stoppad rocolving government benefits dwring 1999 and did not
reovived eny from 1999 until just recently Bxhiblt C, when Petitionsr Dudek assisted QN
with obtaining such benefits, Exkibis D, Bobrin, us former CoTrustes, did not assist (IS in
applying for Sooinl Seowrity Disabllity Insurance (88DI), Supplemental Secutlty Income (SS1),
Food Stamps, Mentat Health Servicos, or Modloald,

" As dooumented on the Annual Acoounts submltted by G @I ncurrod medival
oxponses In excess BRRENGIMISY. Bomibis B thrw M. Thoso medioal expenses should not
have beon pald from the Trust, Ead @MINMbeen oliglble for Medicaid and Menta) Fenlth
Services, publio benefits would have paid these expenses,

Trust assets woro noedlossly lost also, 1n connestion with obtalning hovsing for (UMD
At some polnt between' Ootober 1999 and Ootober 2000, the trust paid $20,000 towards the

Y too Bxhiblt A qusmIonar 's Brief In Support of Supplemental & dmendad Objaction te Atterngy Faes and all
Aaommm Inolvding Final Aeoount

* oo Bxhibt B :'fPaﬂﬂoner 's Brigf in Support of Supplamenial & Amended Qbjeotlon io Altornay Fees and all
Acvounts Including Final deeount,



purchase of & home, located In Detroit, Michigan, for "Ms benefit.” agieefailod to seours
and prc;teoi the $20,000 distributlon from the frust and the assets and irust payment wets lost in a
swbsequent foxeclosure sale. In Decombor of 2001, RN a5 Trusies of (he fyvat contributed
PROONIGONY: towards the purchase of a second home located in Southfield, Miohigan, for the
benefit of @REMIR* For ronsvns wnknown to Dudk, the house was transforied to QEBNEs
mother, (INMMMRNND, (forivr Co-Trustes of the trust, hetolnaftor reforred 1o as ‘G,
In 2006, when Dudok was hited by WSS rnd appointed Co-Trvsteo of o revised
Exceplion A Spoolat Noods Trost drafted and requested by Dudek and discovered the teansfor to
M and the fallure of the Trust-owned houss to abide by the “sole-benefit” requiroments of the
Trust, Dudek required the titie of' the proparty to be transferrsd back to the trast,” :

As Co-Trustoo, Gl paid & $1,000 monthly stipend to bs paid toqEemRfor Co-Trusteo
foes and for the “onre” of GENN The income was wsed to make house paymonts for the
Southfield house and to support QWM Mr. WM, Co-Trustco WP and othor family
members in violatlon of one sole benefit rulo, This trust has beon undor the Suporvision of this
Henorablo Court since January 19, 19997 On November 8, 2001, this Coutt appointed SN
WO o5 Guardian ad Liter for e’ Sinoo 1998, tho trust has disbureed montes In
oxcoss of $23,000,00 o WM for her servicos, which included drafing, obtaining court
spproval for, and glving advice to a tiust that failed to ever be wsed for its intended pugpos.
Ovor thirty hearlngs have been held segarding the administration of this trust, ixhibit ¥,

Due to Dudek’s diligenco, Potitiony for Guardianship and Counservatorship were filed on
Fobruary 23, 2007, in the Oakland County Probate Court and transferred to und geanted by this
Honorable Cowrt, Exhibit W, Additionully, soveral government benefit applications have boen
filod and, only vety recontly approved in August 2007,

* svo0 Bxhibits N and O of Peiitioner’s Brief in Support of Supplerental & Amonded Objection to Attornay Fees and
‘¢l Aeoaunts Inoluding Final Aovount.
9 soo Bxhibits P and Q of Pelitioner’s Brigfin Support of Supplemental & Amended Objeciton to Atiorney Faey and
;ﬂ! Aevetinty Ineludlng Filaal Aveeunt,

800 Ixhitlit R of Potitloner's Drigf in Support of Supplamental & Amended Qbjeotion to Aftorney Fees and all
degotinty noluding Final Aseonnt,
© 300 Kenibit § gﬂ’e.‘manw"s Uricfin Support of Supplemental & Amended Obfeotlon te Attorney Feas and all
{iaaoums Inoluding Final Avoount, .

ueo £kFilbit 1 of Pelitioner's Brief In Support of Supplemental & Amended Objestion to Attorngy Feay and afl
Acgonnts Inoluding Final Aveount,
¥ wov BXHIBIE U of Pefitloner's Brigf in Support of Supplemental & Amended OQbfeotton to Attornay Fesr and all
Avgeptints Invluding Fingl Accoun,



I, ISSUR

Doo the benofit of continning the Special Noods Trust for the bonofit of P ovtwoigh the
vost of administration? . : g

I, ANALYSIS ,
“a Pravious and Current Costy of Administration, including Legal Fees

- Wi chavged a total of $26,504.70 for attornoy services botween 1999 and 2006, She did
not difforentlate betweon CovTrustes and Attornegr chaiges, Specifically, for the firat acoounting,
sho chatgoed 52,035.00 (Bxhibit B); for the seoond aseowiting she chatged $2,931,50 (Bxhibit )
for the third nocounting she charged $2,810,00 (Exhibit G); for the fourth acoounting she charged
$5,876.00 (Exhibit H); for the fifth nocounting she ohavged $4,565.00 (Bxhibit 1); for the sixth
accounting she chavged $2,134,00 (Bxhibit J); for the seventh accounting she chavged $2,828.20
(Bxhibit K); for the final (withdxawn) aconumting she charged $2,447,50 (Bxhibit L); and for the
sotual final acoounting sho charged $2,447.50 (Bxhiblt M), ; -

The total guardinn ad litem couts for years 2000 through 2006 wero $6,886,25, Specifloally,
for the second nooounting the GAL charged $975.00 (Bxhiblt ¥); for tho thivd accounting the
GAL charged $481.25 (lxhibit Q) for the fourth accounting the AL charged $2,510,00
(Bxhibit H); for the fifth acoounting the GAL-oharged $900,00 (Exhibit I); for the seventh
acdounting the GAL charged $1,120.00 (E¥xhibit XY and for the final accounting the GAL,
oharged $900,00 (Exhibit M), :

In 2006, the ourrent Trusteo (Dudek), and Mall Mallsow & Cooney, P.C,, churged o
* combined total of $7,364.72 for sorvieys rondered as Trustee (the sum of $7,117.22 and $2 7.50,

tholr respootive charges (Exhibits X and Y). In 2007, (he ourrent Trustee has charged $20,193.42
for sorvices sondored as Tiustoe (Exbibit AA), Plonso note that the total chargos for Trustes
services in 20062007 exoood ordinary annual trustes feen due to the charges assoclated with
soltlng wp a guardianship and oblaining government benefits.  Based on past experience,
Potitionier assuros this Flonorable Court that onve benefits are obtained and the guslianship 1s
finalized, Trust administration oosts will be significantly lower,

An additional $3,620,75 hns boon charged In 2006, and $28,128.74 In 2007, for costs
assoclated wiih the actlon agalnst (the sum of the chavge for Dudek’s servives
($6,355.48, Bxhivit Z and BB) and the charge for Mall Malisow & Coonoy services ($21,773.26,
Exhibits ¥ and CC). ,
b, Potential Bengfits of a Properly Administered Speciol Needs Trust, and Losses to

the Trust Resulting from Failures In Prior Trusi Administration

A3 a porson with a det'relopmental disability, with a properly administersd Spooial Noads
Trust and diligence on the part of all the partles involved, Andrew will have no problom



bocoming ollgtble for community based mental health services, Medicald insurance, Sooial
Seourity Income, and Food Asslstance Program benefits,

Community—baséd sorvicon are support sorvioes that ave provided for people with
disabllities, like wigiiiimm who live In thelr own homes and communities, Community-based
sorvives provide olp for all aspects of a parson's lifo and may include the following:

) haesldentinl sorvicos and favilities, inoluding supervised upartments or growp
OMeS,

¢ Personnl assistance sorvices, inoluding assistive teohnology,

¢ Care plnning, oase management, and & comprohonsive fndividwalized plan, that
inoludes b oase mannger, the person in need of sorvioes, and other people that
support the Individual,

¢ Day programs, inoluding placoment in activity centors and adwit skills programa,

¢ Vooational services, Inoluding supporied employmont progtams, job training and
placement, and Job conching, , o

¢ Othor quality of ifo sorvices, such an xeoreation, lelsure, and transportation,

According to a rocent ssport published by the Kulser Commission on Medloald and the
Uninsured, and the Usban Institute, per envolloe Modioald sponding for community based
services for persons with disebilitlos is $34,930,00 annvelly,” ~ In addition to the comiunity
basod services, the avorage Medicald modical spending per “dlsabled” onrollee in Michigen Iy
estimated as boing $10,629,00 por yoar, Axhlbit D'~ Rurthermore, a person similarly situated
with Androw would receive a total of $50,268,00 fn Soolal Seowtity Inoome disbwrsements for
years 1999 theowgh 2006, Exhibit EE,

Using these very consorvative numbers and assuming thot QINGIP would havo boen
oligible for servioes sineo 1999, aver the past seven yeary ho cowld have recelved approximately
$65,847.00 iIn Modlonid medionl bonefits, $279,440.00 in community bused services, and
$50,268.00 in S8I bonefits, see chart, next page. 'Che total amount of potentlal benefits,
$395,355,00, combinod with $61,905.68 in expenses noutred by the Trust for vovered services
and exponses such as medical bills, presoriptions, and tutorlng, combined with the loss the Trust
suffered as a result of the Detrolt house expenditure, results In a total loss of $457,460.68, This
slgnifloant loss could have been avolded had Androw's oligibility for govetnment assistance
been sustalned. This Honorable Cowrt must not permit a discontinuation of the Trust which will
roumdt it sontlnued loss of Trust assets whioh could be used for@NMN bonofit,

® The Urban Tnstiute & WKalser Commission on Medleald end tho Unnswied, Medioald's Long-Term Cars
Rongfiotarias! An Analysls of Spending Patterns, prbliehied Novembor 2006 )
"< higprirwww kiforg/medionldfupload/7576,pdf> (acocased April 16, 2007),

" Acoording to the Kalser Family Foundation's “Modlonld and the Unfnsured” datashoot fos flsenl yoar 2002, the
avorago Modioald payment, por “disabled” enrollos, iy Miohigun, wag eallmated as bolng $6,234.00, ‘see Exkibit T,
Without being able to find additlonal Informatlon en Michigan per-envolles spending for the yenrs 1999-2004, and
2003, 2005, and 2006, the annual norenses In aponding lsted in the Table for thoso yonrs are gsilmates, The por
yonr difforoncs vsed to estimnte the poronrolten spending for {he yoars 2003, 2005, and 2006 is $2,197,50 (the
difforencs botwoon tho 2004 value of $10,629,00 aild the 2002 value of $6,234.00, divided by two), For the yoars of
1999, 2000, and 2001, (he 2002 rate of $6,234.00 was voduoed by one-thousand por yesr,



many of

by Medio

Applying the cutrent Modloald, SSI, and communlty based sorvice estimates to future

G

yours, with a properly administered Trust,
$56,741.00 in governmont benofits amwally. As of 2006,
$2,951,70, rosulting in an annual income of $35,420.40,
# expenses (such as food, medloal expoenyes, ttosing, psyohologloal services,
and any of the community services lsted supra) would be paid for by the governmenit; allowing:
the 'Trust's cospus’ to grow and boetter provide for
pending his monthly income of $2,952.70 on iwms and sorviees that could bo paid for
aid, Soolal Seoutlty, or FAP bonofits, the money could be spent for hiy benofit of saved
for a orisls situation, like when family is no longer abls of willing to take oare of him,

would be

PR

eligible for approximately
s monthly thcomo Is
With a properly administered Tyust,

8 swpplomental noeds, Instoad of

. Ba‘;mﬂu.s:f " red"
Faotentlal Community Exnenses,
Modicnid Medieal Potential SSI Baseq Inourred by,
Renefits Benofits Services Trust
1999 $3,234.00 $3,084.00 $34,930,00
2000 $4,234,00 $6,312,00 $34,930,00 Acot2:  $20,000.00
2001 $5,234.,00 $6,533,00 $34,930.00  Acet 3 $4,660,75
2002 $6,234,00 $6,708.,00 $34,930.00  Aqot 4; $4,437.90
2003 $8,431,50 $6,792,00 $34,930,00 Agot 5; $6,025.00
2004 $10,629,00 $6,936,60 $34,930,00  Aoot6: $4,931,78
2005 $12,826.50 $7,116.00 $34,930.00 Acst7:  $19,950.25
2006 $15,024.00 $6,787.00 $34,930.00  Agot 8: $1,900.00
SubTofals: | $65,847.00 $50,268.00  $279,440,00 $61,903.68
Totnl of Lost
Potential
Benoiits: $395,555,00
Totil Logst $457,460.68

o Comparisan of Costs of Adminisivation and Bengfirs of Continuing the Trust

Ag this Honorablo Court {s aware, a olaim Is pending against former Co-Trustos W
3t pgrots lost as a veault of hor incompetence, Thua far, the cost of the

W for recoyery of
aotlon against M has boen $31,749.49,  Had the Trust been properly adminlstered,
and had Modioald, SSI benefils, food stamps, and community based living sorvices boen

6



oblained, the Trust would have saved $61,905.68 in covered exponses, and NI could have
reveived an estimated $393,385,00 in government benefits. In addition to roquesting a tacovery
of the bonefits and losses assoolated with RGN malpractics, Petitionor Js voquosting
relmbursoment by MEIMo tho Trust for attorney fees paid during her torm as Co-Trustes, in the
amount 0f$26,504.70, . |

Further, If Petltioner provails on the actlon againgt SN, Petitioner will requost that the
‘obunt not only veimbuvses the Trust for the $457,460,68 in lost beneflis/oxgenaes, and GEENR’'s
foos in tho amovnt of $26,504,70, but also for the $31,749.49 in attornoy foes assoclated with the
aotion againstQiii»  If Potitioner provalls and this Honorable Cowst approves the reqquent for
foos, then the there is no cluestlon that the benefit of bringing this action outwelghs the cost as the
Trust oould stend to acquiro $515,714.87. I we provall and tho court does not approve a request
for faos, then the benofit of bringing this aotion could still be as latge ny $483,965,38; vastly
ouiweighing the cost of not bilnging the action,

If Petitloner does not prevall in the action ageinst @I, the Trust will have to
rolmbusse the flems for approximately $31,74949 in attorney fees. However, even if Petitionor
doos not provail in the actlon agalnst N, hor diligont actions as Trustee will havo Jed to
S boing cligiblo for approximately $56,741,00 per year in Medicald, community based
sorvioos, food stamps, and 881 benefits, Thus, even if the logel action is fruitless, the overall cost
will be overshadowed within one years® litne by the benefit of the asquired government benofits,

Furthermore, applylng the current government bonefit estimatoes to fiture years, with o
properly administered Trust, GNNNEER could bo oligible for an ostimated $56,741,00 in
government botiofits annually, As stated supra, though the 2007 cost of Trust administration 1s
quite high ($20,193.42), It {5 expented that onco el of g govornment services and
bonefits are apquited, the annual cost of administration will bo groatly reduced. The 2007 oosts
of administration refleot » highly contentlous battle of wills botwoen all the pavties Involved, If
all the parties continue to fall to cooperate in the future, and If the anua! cost of admintstration
is still epproximately twenty thoweand dollass, the fifly-seven thowsand dollavs In potentlal
annual government henefits will continue to groatly outwelgh the price of administration,

d. Maximizing Qovernment Bengfily While Malntotning Flexibility

This Honorable Cowst is rightly. concernsd with the practioality of providing for
”a noeds while tho vast majority of his assets are “tled wp” In the Trust, This Honorable
owrt reguostod an explanation a¢ o ho ourt maintain a highor standard of living when
he Iy technically Hving at povesty lovels, While 1t is truo thut AQEEEN will not be able to have
dlireot control over his assets, and the Tyust cannot “support” him, thete are vory fow short
hurdlos for him to cloar in oxder 1o recelve distelbutions for supplemental neads,
g recoivos Madivaid, his medical noeds will be takoen care of by the government.
If recolves SST and FAP bonofits, he will be able to afford food and othor exponses that
tho Trust 15 wnablo to pay for, If Wiiifilebeoomes eligible for community based lving services
expenses telated to his voeational, eduoational, vecreational, and leisure needs could be reduced

ot complotely pald for, Any supplemental needs that may heve, that are not covered by
any other sowvce, ave permissible disteibutions under the Trust, Permissible disttibutions include
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dental work not ovvercd by Medioald, furniture, halrowts, appliances, musioal Instraments, over
the sounter medications, snow removal, telephone servive, and willity bills. An extonsive Hst of
permissible dist:ibutions 1s Included as Exhibit FF, :

As long as the Trust functions appropriately, with all of his basic neads met by Medionid,

881, FAP, and community based living gervioon, and with all'of his supplomental noeds met by
the Trust, Mumws}_m_&&mﬁmm Fusther, If GEID's family
members are vnable to be gainfully employnd due to thelr oxtensive efforts in caring for%,
' ro 14 no need for ) live in riy. Under the terms of the ‘Trust, family
members can be relmbursed for the time and effort e:fent caring fo. NN I the family paid
ront to the Trust, thoy should bo able to continne residing withasilitmm and holping him roach his

maximum potontivl, The Trost may pay fon & wtilitler and othor housing oxpsnses, such
a3 Jawn maintonance and furniture, to the oktent these ara incuried solely forqilililis bonefit,

if this Honorabls Court terminates the Trust, (IS will suffor, ¢ AN and Mr,

S hhove control-over the assols, WEAWIN be inoliglble for all govetnment benefits, Even if

this Honorable Court nssuries that My, Wi would aidi In properly managing the assets,

thore i a high likelihood that the funds would be depleted prioy toWlle obiainisg u rlpe age,

If the Trust Is dlsontinued, YN wiil bo loft facing an uncertain futwre, with the Trust he has
381, Medleatd, Medicaro (at some point) and mental health servicos,

If this Honorable Court pormits the Trust to continue providing for ﬁ'ﬂ
supplomontal noods, thereby ensuting eliglbility for govornment asgistanco, the only thing that
could throw a wrenoh hnto the beautith] art of Spoolel Neods Trust administration 1s 1 M, @il
oontinues to thwart Dudek’s honest offorts at sheltering for QUM LY falling to communicate

Y s noeds and by falling to cooperate with the certification end annua! recertification
provess assoclated with obtalning and continuing govetnmont assistance,

IV.  RELIEF REQUESTED

ARGUMENT
RELIZE REQUESTED

1 declare under the penalties of perfury that this Peiition has been examined by me and thet s
eontents.are iruc to the best of my Information, knowledge, and belief,

Rospectiully submitied,
PATRICIA . KEFALAS DUDBK HARLEY D. MANELA
Trustee; Petitloner Altorney for Petitioner Dudek
4190 Telograph Rd, Ste 3000 - 30445 Northwesiern Highway,
Bloomfield Hills, MI 48302 Yarmingion Hills, Mlchigan 48334
248-731-3080 (248) 538-1800
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STATE OF MICHIGAN
OAKLAND COUNTY PROBATY, COURT

In the Matter of Irrevocable Special Needs

Trust f/b/o GEEREG—_G—
File No1
Honorable Bugene Avthur Moore
Patricia E, Kefalas Dudek,
Formor Co-Tyusteo

Petitioner
/
Patricia E. Kefalas Dudek (P46408) SRR,
Petitioner/Former Co-Trustes - g
Hafeli Staran Hallahan Christ & Dudek, P.C.
4190 Telegraph Road, Suite 3000 ‘Telegraph Road, Svite 200
Bleomfield Hills, Michigan 48302.2082 Bingham Faxms, Michigan 48025
(248) 731-3080 (248) 594-1919
o
Attorney for Co-Trust
- Tllelogruph Roud, Sulte 345
Bingham Farms, Michigan 48025
(248) 723-9900
/

PETITIONER’S BRIEF REGARDING APPROVAL OF
CO-TRUSTEE: AND ATTORNEY FEES
Petitioner Patricla B, Kefalas Dudek submits this Brief in support of her Petition
requesting that this Honotable Court award and approve Co-Trustee and attorney fees of
Petitioner, Dudek andfor her office (collectively xeferted to herein as “Dudek”) for
services provided to and for the benefit of the Irrevocable Speclal Needs Trust f/b/o
“and in support thereof states as follows:



4.

PROCEDURAL AND FACTUAL HISTORY
Dudek begen providing services to (NN nd QUGN (Co-Trustce and
mother of QUMM in 2001 when Dudek was rotained to establish a
consetvatorship for GTINEIRNGETE. as a proteoted individual, coordinate the legal
action filed on @IINNs behalf under the National Childhood Vaccine Injury Act, and
the custody dispute between‘and her ex-husband “(see Trust
Rétalner Agreement attached as Exhibit A),
Following the seftlement of the vaceino in.jury act suit, Dudek drafted and petitioned
the court to oreate the Yrrevocable Speclel ]aeeds Trust f/ofo GENNGENE (o
“Trust™) to be funded with the settlomont proo@eds (g)rdor sitached as Bxhibit B),
Dudek and“wero appointed by the Couit to serve a8 Co-Trustees of the Trust,
Over a yoar Into the Trust's administiation,-the Co-;l‘fu'éiaé"réigtlonsmg botwoen
Dudek and §ilproved wntenable, - rofiised fo acospt Dudek!s ac;;ica and
recommendations on how to manage the Trust for@iiilF s sole benefit,
Dudek filed a “Petition for Approval to Withdeaw as Co-Tyustee; Appointment of
New Trustee; Approval of First Annual Acoounting of Co~Trustess and Appointment
of Guardian-ad Litem” on May 3, 2006, (Bxhibit K),
Over &l objeotions, this Honorable Court granted Dudek’s Petition and enteved an
“Order Allowlng Withdrawal of Co-Trustes, Patricia B, Kofalas Dudek, Appointment
of New Co-Trustoo, and Approval of First Annual Accounting of Co-Trustess™ on
August 15, 2006, (Exhibit I).



7.

Dudek filed a “Petition for Approval of Final Account of Co-Trustees for the Petlod
January 1, 2006 Thiough August 31, 2096, Approval of Lega! and Trustee Fees and
Discharge Co-Trustee, Pairicia B, Kefalas Dudek” on October 17, 2006, |
A motion for Summary Disposition was filed by Dudek on Januaty 10, 2007,

The ourrent Co-Trustees of the Trust, — andw
(hereinafter “Co-Trusteos™) ﬁled % Rosponse to Petittoner’s Motion for Summary

Digposition on Janwary 29, 2007,

10, Dudek filed an Answer to Co-Trustee’s Response to Motion for Summary

Disposition on March 5, 2007,

11, A hearing was held on Dudek's Motion for Summary Disposition, during which this

Honorable Court denied Dudek’s prayer for Summary Disposition, dotermining that

“roasonabloness” of fees was a faotual inguiry,

ISSUES
Did Dudek render Co-Trustes services during the establishment and administration of
the ‘i‘rust, are the fiduciary fees charged by Dudek rensonable, and is she entitled to
compensation?
Did Dudek render Attornoy services during the establishment and administration of
the Trust, ave the altorney fees eharged by Dudek reasonable, and is she entitled to

compensation?



ARGUMENT

L DUDEK RENDERED CO-TRUSTBE SERVICES DURING THE
ESTABLISHMENT AND ADMINISTRATION OF THE TRUST, THE
FIDUCIARY FEES CHARGED BY DUDEK ARE REASONABLE, AND SHE
IS ENTITLED TO COMPENSATION,

The Bstate and Protected Individuals Code provides that a Trustee shall receive
Just and reasonable compensation for services, provided to a Trust. In Comerica Bavk v
City of Adrian (In re Estate of Fee), 179 Mich App 712, 724; 446 NW2d 553 (1989), the
Michigan Cowrt of Appeals set forth twelve factors to be considered in determining the
reasonableness of a Trustee's foe:

(1) the sizo of the trust, (2) the responsibility involved, (3) the character of
the work involved, (4) the results achisved, (5) the knowlodge, skill, and
Judgmont required and used, (6) the time and the sexvices required, (7) tho
mannor end promptaess in performing its dutlos and responsibitities, (8)
any unusval skill or experience of the trustee, (9) the fidelity or disloyalty
of the tiustee, (10) the amount of tlgk, (11) the custom in the community
for allowances, and (12) any estimate of the trustee of the value of his
services. Jd.

When determining which factors are to be given weight, the probate court is required to

consider the clroumstances of -the case. M  The defermination of reasonable

compotisation is within the probate court’s disoretion, fd,

Dudek was hired by @ to provide legal services in establishing a
consetvatorship, with@iilP sorving as conservator, for @il as a protected individual,
Dudek began her representation in May of 2001, The consorvatorship was established in
late 2002 and was terminated following the oreation of the present Special Nesds Trust in
the fall of 2004, The Trust was established by the Oakland County Probate Coutt, the

Honorable Hugene A, Moore. The Trust was ostablished with a lump sum payment of



$332,617.26 and funded with continning payments from an annuity purchased with an
additional $704,776.18 reoeived from the resolution of a National Childhood Vaceine
Injuty Act olaim filed on behatf of (P The Trust was established with Co-
Trustees: Dudek and YW

During the first year of the establishmont of the Trust, Dudek’s Co-Trustee dutles
wero oxtensive, Pudek iﬁitially drafted and esteblished the Trust, As Co-Trustee Dudek
was responsible to review, advise, and make a defermination on disbursement requests
from W® Dudek met directly, in wlting, and telephonicaily with@ililto explain the
Trust provisions, and was often required to clarify @fil¥s misconceptions as to the
purpose of the Tiust and the proper use of Trust funds, Dudek provided numerous
fundiﬁg options to @ with regards to the Trust, provided assistance with mortgage
options and provided assistance in obtaining a loan for the purchage of a new home,

Dudek established a bank account for the Trust, made arrangements for an
investment account, provided payment to numercus creditors that were entitled to
reimburgement prior to the ostablishment of the Trust, and made extensive disbursements
In the fivst yoar of the Trust. Many of the disbussements were relmbursements toaiifill for
items that had pteviously been purchased, which required verification of the purchase
ptice and substantiation that the purchuse was for (II's sole benefit,

As Co-Trustee, Dudek providedWiliJIR with long-torm plans pursuant to the terms
of the Trust, but had to repeatedly counter@iil¥s resistance to the proper use of the Trust
funds for the sole benefit of i) Understandably, due to €M vnstable personal
financial slituation, she became dopondont on the Trust’s income, even though Dudek had

arranged for her to bo paid as Co-Trustee and Care Coordinator for Qi This led to



‘.fs attempts to misuse the Trust's funds for improper purchases, which hindered, to a
dogtee, the seowtity and independence efforded to @M. During this timo, Dudek had
numerous discussions with @il &s to the disbursoments made by the Trust acoount,
For example:
| 1. G argued about mostgage terms, but failed to seome any lender fo loan money
to the Trust for the purchase of a homs, It was solely through a contact of Dudek
that a mortgage was secured (sec emails attached as Exhibit C);

2. @illninsisted that the Truat pay f‘or a boat and the marina slip fee, notwithstanding
it wag not forQJiF s sole wee (see emalls attached as Exhibit C);

3. @Margued about (INY's fathor being paid for working on the home (see emalls
attached as Exhibit C) when he has nevey pr_ovided legal ohild support for G

4., 4p argueq about purchasing Q's father’s house as an investment for the
Trust, as well as building and solling hovses as an investment and smploying

QW' s father as the contractor (Exhiblt C);

5. WM argued about the purchase of a treadmill for MM who vses a wheelchalr
and, when asked by Dudek, failed to provide a dootor's preseription indioating
that this would be for the sole benefit for G, (Exhibit C);

6. W argued about Tiustes foes being too high to safoguard N’z interest, in
spite of the fact that the Trust paid Wl a salary to support hor living expenses .
and from which she purchased a Jagusr automobile for horself (Exhibit C); end

7. Wixefusad to follow Dudek’s advice to invest the Trust money in an investment
management program thus failing to provide proper management and security of

the Trust assets (Bxhibit C),



8. WS unilaterally made purchases without the approval or agreement of Tudek,
including taking her boyfilend on vaoatipn witﬁ her and Qi at G
exponse.

All of Dudek's aotions ag Co-Trustee were provided in detailed Invoices submitted to
@ 2s Co-Trustee on a mo'nthly basls. As detallod in the invoices, the services provided
. by Dudek were necessary for the efficient administtation of the Trust and the resultant

fees charged were reasonable (Exhibit D), The time and expenses lsted in the involoes,
which were previously consented to byl illustrate the reasonableness of Dudek’s
fiduclary acts and justify the foos for the time, offort, and expense spent in the
administration of the Trust,

In accotdance with the twelve Comerica Bank factors listed supra, Dudek’s fiduciary
feos are xeasonable, were for @S best interests, and she is entitted to compensation,
Fivst, the Trust Is lavge: it was established with & lomp sum payment of $332,617.26 and
funded with continving payments from an annuity purchased with an additional
$704,776.18, Socond, Dudek was charged with the responsibility of not only protecting
the Trust assets from being spent on items not for @S sole benefli, but Dudek was
responsible for complying with the Prudent Investor Rule, and for obtaining government
benefits forM® Thixd, as has been illustiated by the pleadings filed by both parties,
the chataoter of the work involved was not only diffioult, but was highly contentious,
Fourth, durlng her time as Co-Trustes, Dudek’s fiduclary services resulted in the
establishment of not only the Trust itself, the purchase and modification of & home for
@D » bank account, the payment of oreditors, the visualization of a long-term plan for

the Trust, and protection of the Trust assets from attempis by’ to use the assets in



ways that were not for the sole bénefit of Wi, Fifth, the level of knowledge, skill, and
Judgment required to oreate and adminlstor a Spooial Needs Trust, especially when there
Is an inexpert Co-Trustes involved, is unquestionably high and time consuming. Sixih, és
ovidenoed by the involces attached as Bxhibit D, a laige amount of time and services
~ were required to administer this Trust end proteot the assots of the Trust from being used
for purposes that wers not forWiiliiliPs sols benofit, Sovanth, Dudek provided services to
the Trust in a prompt and effivient munner; at times, the most prompt and efficient
manner of providing services required the coordination of support staff services, Elghth,
a5 disoussed at longth below, Dudek s an sitorney who possesses an estraordinaty
amount of skill and expertise and is a nationally recognized leader In the area of estate
planning for persons with disabilities and pavents of children with disabilities, Ninth,
Dudek was nevor disloyal to- the Tivst or @, and Dudek only motioned this
Honorable Court to be removed ag Co-Trustee when her discourse with (lifflyceased
being beneficial to the Trust and @M began to use Trust assets unilatorally, Bxhibit H.
Tenth, & Trustee of a Special Needs Trust always faces a certain amount of risk due to the
extonsive tax, Medioald, and SSI regulations concerning Special Needs Trusts, and
coordination of same with the Federal Vecoine Componsation Act, FEleven, it is
customary for Co~Trustees to be pald for their services, Lastly, Dudek has estimated the
value of the services she rendeted as Co~Tyusteo as being worth $250 (or moxe). This
ostimation is based upon her own experlence as well as the expert opinlons of other well-
known and highly respoected attorneys in this field. For example, Attorney Elizabeth
Luckenbach Brown, of Jaffe Raitt Hever & Weiss, P.C,, belioves that other Trustees of

Spocial Needs Trust charge between $200.00 and $300.00 an hour; Attorney Sanford



Mall, of the Mall Malisow Firm, PC, charges $275,00 per hour when noting as the
Trustee of a Special Needs Trust, and belioves that other attorneys in this field charge
between $200,00 and $300.00 an hour; and Aftorney Don Rosenberg of Barron
Rosenberg Mayoras & Mayores charges $250,00 pet hour when acting as the Trustee of a
Speoial Needs Trust, and belisves that other attorneys in this field charge between
$200.00 and $300.00 per hour, Exhibit .,

Under the ciroumstances of this cage, the services Dudek provided as Co-Trustee
were rendored necessary; and as determined wndet the Comerioa Bank factors, supra, the
Co-Tyustee fees charged by Dudek are reasonable, All of Dudek's charged activities
wore set forth In the flrst, second, and final accountlngs prepared by Dudek and provided
oWl The services porformed wore in the best interests of Wil aud the Trust and
benefited both the Trust and (@R Tho apcounﬁngs are ttue and aocurate, There is no
wrongdoing on the part of Dudek as Co-Trustee and thete is no viable objestion to her
performance as Co-Trustee or the fees charged for her servics, As such, Dudek is
entilled to compensation for Trusteo feos in the amount $8,686.71 (55,386.70

outstanding) for the period covered by the second and final acoounting,

18 DUDEK RENDERED ATTORNEY SERVICES DURING THE
HSTABLISHMENT AND ADMINISTRATION OF THE TRUST, THR
ATTORNEY FEES CHARGED BY DUDEX. ARE REASONABLE, AND SHE
I8 ENTITLED TO COMPENSATION,

An attorney is entltled to recovor reasonable compensation for her services, MCL

700.5413; In re Estate of Esther Benfer, Michigan Court of Appeals, per curlum declsion,

No, 262895 (Nov 21, 2006), “To be chergeable against the estato, the attorney fees must



be for services rondered on behalf and befitting the estets,” In re Prichard Estats, 164
Mich App 82, 86 (2987).
- Michigan Rule of Professional Conduct 1,5(a) states that

or clearly exosssive foo, A foe i3 clog hon. after g
he faols, & lawye dinary 2. would bo loft with & de and
fitm conviotion that the fee 1s in excess of a teasonable fes, The factors to
be considored in determining the reasonableness of a fee include the
following:
(1) the tlms and labor required, the novelty and difficulty of the questions
involved, and the skill requisite to porform the legel servioe properly;
(2) the likelhood, if epparont to the client, that the acceptance of the
particular omployment will preclude other employment by the lawyer;
- (3) the fee oustomarily charged In the locality for similar logal services;
(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the clroumstances;
(6) the nature and length of the professional relationship with the client;
(7) the experlence, reputation, and ability of the lawyer or lawyers
performing the servicos; and
(8) whother the fee is fixed or contingent,
emphasis added,

In addition to the clear statutoty authority for this Honorable Coutt to approve the
Co-Trustes and Attorney foes of Dudek, case law supports the application of quantum
merult,  Quantum merull is lterally translated'as “as much as he as deserved” and s
defined as “a claim or right of action for the teasonable velue of services rendered,”
Black's Law Dictlonary 1255 (Bryan A, Gamer ed,, 7th ed, West, 1990). The Cowt of
Appeals in Reynolds v Polen, 222 Mioh App 20; 564 NW2d 467 (1997) stated “A clear
line of authority indicates that when an attorney rightfully withdraws from a matter,

recovery of attorney fees on a guanium merult basis is appropriate.”
Michigan case law has established a test to determine the reasonableness of

challenged attorney’s fees. A probate court has broad disoretion in determining what
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amount constitntes reasonable compensation for attorncy services, In re Exfate of
L Esperance, 131 Mioh App 496 (1994); In re Krueger Estate, 176 Mich App 241, 248
(1989), and where the amount of attorney’s fees is in dispute, each case must be reviewed
in light of its own partioular facts. fn re Martin, 205 Mich App 96, 109-110 (1 994), rev’d
on other grou_nds, 450 Mich 204 (1995). In making this dotermination, the probate court
has directed that it should adhere to the guidelines for determining "reasonableness" set
forth in Crawley v Schick, 48 Mich App 728, 737 (1973). L'Esperance, supra, at 501.

'The Court in Crawiey stated:

There is no precise formula for computing the ressonableness of an

altorney's fes. However, among the facts 1o be taken into consideration in

determining the roasonableness of a fee inolude, but are not limited to, the

following: (1) the professional standing and exporlence of the attoey; (2)

the skill, time and labor invelved; (3) tho amount in question and the

results achieved; (4) the difficulty of the case; (5) the expenises incurred;

and (6) the nature and length of the profossional relationship with the

ollent,

48 Mich App at 737, The Michigan Supreme Court adopled the Crawley standards in
Waod v DAIIE, 413 Mich 573, 588 (1982),

Although there is no vniversal yardstick which can be used to measure the
reasonabloness of oharges for services of el attorneys, it may bo generally stated that
among the principal elements or factors fo be considered In determining the fair and
tonsonablo value of an atforney's services are the skill and expertence called for, the
chatacter of the services, the importance of the case, tho time spent, the exponses
inovrred, the diffioulty of the onse, the professional standing of the attorney, and the

results accomplished, A partionlar charge or allowance for logal sorvices rendered will

be sustained if, on a consideration of all the facts and circumstances, in accordance with

1



the rules stated above, the amount thereof iy determined to be sufficlent, reasonable, and
propot.

In Crawley, the Coutt adopted several of the goneral standards of the Code of
Professional Responsibility snd Ethics, Disciplinary Rule 2-106, for determining
ronsonable attorney fees, Although Disciplinary Rule 2-106(B) relied on in Crawley has
been repoaled, its suceessor, MRPC 1,5(n), is substantlally the same, That rule patrots the
Crawley faotors with the addition of one supplementary relovant factot--that the feo
charged is in line with faes customarily charged in the lovality for similar legal services.
MRPC 1.5(2)(3), .

Pursuant to these factors thote is no question that the attomey fees Dudek charged
for legal services rendered to the Trust are reasonable for the time period in question,
Based on the difficulty of the matior, the appropsiatenoss of the time allocated to the
services listed in the invoices, the reasonable hourly rate charged, and Dudek’s expertise
in the administration of speoclal nevds trusts, the hourly rate and amount of time expended
constitute an appropriato amount of attorney’s fues charged, The Trust (and Qi was
well served and received value and protection from Dudek’s legal ropresentation,

First and foremost, the howly rate charged by Dudek for legal services was
rersonable and customary, and was clearly known () Pursvant to the Trust Retainer
Agreement (Bxhibit A) @I entered with Dudsk in 2002, Dudek initlally chavged the

' The hourly rate was later increased to

Trust $200 per hour for her attorney services.
$250 per hour ay uuthorized by the retelnor agrcoment, The Trust Retalner Agreoment

provides in pertinent pert;

! It is without question thatgiilie was aware and agreed to the initial hourly rate of $200
per howr, While Dudek maintains that the increased rate of $250 per hour is reasonable
and should be approved, it {s olear that the rate amount cannot be below $200 per hour,
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[T]he attorneys shall be pald at the rate of Two Hundred ($200.00) Dollars
per hour.... These hourly rats may increase during a lengthy regresentation
and you will be charged accordingly. .

LE R

We will send you monthly statements to you detailing the services
provided. In addition to tho feos, our firm will advance ¢osts ay may be
needed on your behalf, Typloal costs include such items as filing fees for
petitions and dolivery to the court, express mail chavges and any out of
pocket costs, ...

O

+. All accounts not pald in full ere subject to seven (7) percent interest
annuelly.

- @ wag provided copivs of the legal services invoices which clearly reflected the
work provided by Dudek, the costs forwarded and the inorcazed $250 houtly rate, The
increase In the howrly rate was clearly detailed in the Trust Retainer Agreement thavgiip
pgread 1o (Bxhibit A),

The Increase in the hously sate was not an indisoriminate change, rather it came
after Dudok hod provided logal setvices to Ml nd the conservatorship create.:d to
manago GMN’s ostate, This Intoraction withet¥il and SN I predatos the
croation of and services provided to the Trust, As stated supra, Dudek was hired by iR
to provide legal sorvices in esteblishing a conservatorship, with @) sorving as
conservator, for GWMMPas a proteoted individual, Dudek began hor representation in May
of 2001, The conservatorship was cstablished in late 2002 and was terminated following
the creation of the present Spoocial Needs Trust in the fall of 2004, During this perlod
Dudek successfully defended against an attempt by @iMI¥s father to be appointed co-
conservator and co-trustee, maintalned Supplemenfal Security Income (“SSI"), Medicaid,

and Community Menta] Health Services through MORC, Inc.

13



Dudek charged $200 per hour for this multitude of services, but becausoqil and
@I s conservatorship did not have the assets to pay the loga) foes, Dudek’s bills were
not paid during this three and one half year perled. Not wntil tho vaccine injury
setilement had been pald to @Ps estate did Dudek recoive any com_pcnsation for
sorvices provided and oven thon Dudek voluntarily waived the imposition of the savlan
percent intorest she was contractually entitled to undor the retainer agroement, Thig
Court authorized a payment to Dudek to be made from the Trust (Exhibit B), By that
time Dudek’s legal sexvices bill had grown to 3&]0,908.17.

It was only after this extended period of wnpald representation that Dudek
inorensed the hourly rate to $250--a rate that is reasonable and customary for attornoys of
Dudek’s experience and expertise, The $250 hourly rate is within the range of expected
and acoepted tates charged by attornoys in Southeast Michigan and in particular attorneys
that practice in the area of estate planning for persons with disabilities.? | '

As stated in Dudok’s Motion for Summeny Disposition, Dudek has practiced in
the aren of probate and special noeds estate planning for over 14 years, She 15 a
nationally revognized leader in the aroa of estato planning for persons with disabilities
and parents of children with disabilities, She is the former chairwomnn of the Elder Law
and Advocacy Sectlon of the State Bar of Michigan, and a member of the Probate and
Estato Planning Section, Dudek 13 the Immediste past chair of the National Academy of

Elder Law Allorneys’ (NAELA) Trust Special Intorest Group, Dudek iy a frequent

2 By way of comparison, the houdy rate is the same oharged bydiill®s personal
attorney, SCHBENIERNN, o1 altornoy with limited to no experlence In protecting the
sights of people with disebilities or the administration of speclal needs trugts, Wl
fees wero paid unilaterally by P to object to supervision of this Trust and the
appointmont of a GAL 1o protect @II8s best interests, If any foes are unreasonable,
Dudek contends they are $lllls lega! fees,
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lecturer on the topic of special needs trusts and is a distingwished presenter and recent
key-note speakor at NAELA conferences, and the 2003 NAELA Pawley Award Winner,
The skill, time, and labor required in administering a Special Needs Trust in
- general is considerable; and this effort was only exacerbated by the diffloult interaction
with Co-Trusteo Qi Dudek drofted and established the Speolal Noeds Trust for the
benefit of (M. Through Dudek’s efforts the Trust has been managed to assist (s
finanolal affairs in order to provide him with the groatost degree of seourlty and
independence and sorve his bost intevests. Tho nature and the length of Dudek’s
professional relationship withWi®and the Trust justifies the fees charged by Dudek, and
thus the fees are not excessivo wnder MRPC 1,5(a)(6) and the factors enumerated in
Crawley, supra, Furthor, the unpaid fees wero required ‘for Dudok to act Ingn best
intetosts, to disallow these foes now serves to punish Dudek for Potitioning for
Supervision of the Trust and the appoiatment of a GAL to protecdiiin
Dudek charged $200-250,00 por hour for her speclalized services, Other similatly
situated aftornoys, who specialize in Probate, Estate, and Trust Administration, in
Michigan, oharge amounts similar to or higher than Dudek. For example, Attorney Doug
Chalgian of Chalglan & Tripp Law Offices, PLLC, Lansing, Michigan, charges $250.00
per hour, mlxd Attornoy Norman Harrison, of Saginaw, Miohigan charges $200,00 to
$250.00 per hour for attorney services, Exhib.it E. Attotneys who ave similasly situated,
and ave in Dudek’s loocality, also charge an hourly rato that is similar to that charged by
Dudek, For example, Attorney Josh Ard, J.D,, M.B.A,, Ph.D., of Willlamston, Michigan,
charges $275.00 to $300.00 per hour when providing attorney services, Attorney
Elizabeth Luckenbach Brown of Jaffe Raitt Houer & Weiss, P.C., Southfield, Michigan,
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charges $225,00 per hour, Professor George A, Cooney of tho Law Offices of Georgo A,
Cooney, Jr., Farmington Hills, Michigan, chargcg $300,00 per hour, Attorney Michele P,
Fuller, of Puller & Stubbs, PLLC, Shelby Township, Michigan, charges $225.00 per
hour, Attorney Sanford Mall, of the Mall Malisow Firm, PC, Farmington Hills, Michigan,
charges $275.00 per lHows, and Attorney Don Rosenberg of Barron Rosenberg Mayoras &
Mayoras, Troy, Michigan, charges $250,00 per hour for attorney services, Exhibit ¥, If
other attorneys in the lo-oality charge fees that are approxlmatoely the same fees or higher
feos for similar legal services, then Dudek’s fees are neither excessive or unteasonable
under MRPC 1.5(a)(3). Gl ohjoots to Dudek’s foes bocauwse she is m;gty Dudek
petltioned for Supervision of the Trust and appointment of a GAL forQiijs. WNE also
threatencd Dudek with v malpractice sult.

In the Response of Co-Trustees to Motion for Summary Disposition of Patricia E,
Kefalas Dudek, Co-Trustees unsoundly relied on outdated surveys from 2000 and 2063
concerning the hourly rates of altorneys specializing in Probate, Estate, and Trust
Adminiswation, During the winter of 2006, an extensive survey was conducted by the
Probate and Estate Planning Section of the Michigan Bar which led to the publication of
~ the 2006 Desktop Reference on the Econowics of Probate and Estate Planning Practice
In Michigan, mudoe available in the Winter 2006 Michigan Probate and Estate Planning
Journal, The 2006 Deskiop Reférence provides separate tables and roforence materials
converning the howtly billing practices for attorneys by office locale, degree of
specialization, firm size, classification of services rendored, and number of years in

practice. Relevant portions of the 2006 Desktop Reference nve attached as Exhibit G,
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Agvording to the 2006 Desktop Refarence, the range of howdy rates for Trust
Administration of an office located in Oakland County, south of highway M-59, is
between $100 and $410. The range of hourly billing sates for an attorney who spends
100% of ker time in Probate and Estate practice 1s $100 and $495 per hour, with a mean
average of $224 and the uppor quartile charging $251, A pattner in a firm with two to
soven partners will typically vhargoe between $135 and $§00 hourly, with a mean average
of $206 and the upper quartile charging $228 per howr, Additionally, an attorney who
has eleven to fiftesn youars of experlence in this niche of the law will typically charge
botween $175 and $385 per hour, with a mean average of $203 and the upper quartile
charging $225.

According to the 2006 Desktop Reference, the highest hourly rates are above
$400, sometimes nearing $500, Even if this court were to ignore Dudek’s uniquely high
degree of expertise in the field of special needs ostate planning, simply being an attotney
who practices in Oakland County, spends 100% of ber time specializing in Probate and
Estate matters, is a pariner in a fism with five partners and has fourteen yoars of
experlence, the howrly rates that Dudek charged were in conformance with the hourly
ratos charged by similarly situated attornoys, Teking her level of expertise into
consideration, Dudek’s billing practives should be compared to atlorneys who are
charging the maximum rates, As such, Dudek’s rate of $250 was drastically beneath the
reported amounts that reached as high as $495 for Trust Adminisiration and $410 for
Conservatorships. While Dudek is not petitioning this court to retroactively inctease the

hourly billing rate charged to the Trust, it is lmportant to note that the fees sought by
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Dudsk are radically below what the Txust covld have been oharged. Further, Dudek has
boen forced 10 spend considerable tim_a and energy to defend these fees.

_ Providing legal sorvices to & Speolal Needs Trust 18 a cumbersome task, which
requires & large amount of skill and experlence, QP and the Trust benefited from
Dudek's fouﬁeeh yeoars of experience as a Probate and Estats Planming attorney, and
Dudek spent a large amount of time protecting the Trust from"s attempts to misuse
the easets. Consldering the lengthy nature of her relationship with@® and the Trust,
and the statements provided by other highly esteemed attorneys in this field which
unanimougly suppott the conclusion that Dudek’s fees nre reasonable, this Honorable

Cowst should approve the requested attomey fees In the amount of $9,234.78 ($6,636.78

outstanding) for the perlod covered by the second and final accounting of the Trust.

T REQUEST.
Dudek respectfully requests that this Honorable Court enter an order approving
the payment of’

A, Trustee fees in the amount of $13,764.86, and attorney fees in the amount
$19,222.54 for the porlod covered by the first accounting;

B,  Trustes fees in the amount $8,686,71 ($5,386,70 outstanding) for the
petiod covered by the seoond and final aceounting;

C. Attornsy faes In the amount $9,234.78 ($6,636.78 outstending) for the
perlod covered by the second and final accounting;

D.  Annual interest in the amount of 7% accrucd on the wnpaid attoxnoy and
go-trugtee fees, as agreed to in the written retainer agrooment.

B. All legal and trustee foes incurred by Dudek fo transition Trust funds to
the new co-trustee; and

F, Directing the new co-trustee to pay Dudek all vupaid fees immediately.
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Date:
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Respeotfully submitted,

HAFELI STARAN HALLAHAN
CHRIST & DUDEK, P.C,

By:

Patricia B, Kofalas Dudek (P46408)
Attornoys for Petitioner

4190 Telograph Road, Suite 3000
Bloomfield Hills, MI 48302-2082
(248) 731-3080



