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Many of our elderly clients and those with disabilities will need to (or should) interact
with the Social Security Disability Income (SSDI) system. SSDI is an income benefit paid by
the Social Security Administration (SSA) to a disabled worker who qualifies for the benefits.
SSDI may also be paid on behalf of a disabled worker's dependents who qualify. It is our hope
that this outline will help the practitioner become more aware of those clients who may be
entitled to this valuable benefit (and the Medicare benefit connected to it) and who may be
"falling between the cracks" of the system. Also, the authors hope to help provide a practical and
easy-to-follow set of steps related to the appeal of SSDI denials, the resolution of overpayment
issues, and the practical coordination with other public and private benefits.

1. When Benefits Start

a.

If individual’s application is approved, the first Social Security benefit will be
paid for the sixth full month after the date SSA finds that the disability began. For
example, if individual’s disability began on June 15, 2007, the first benefit would
be paid for the month of December 2007, the sixth full month of disability.

Social Security benefits are paid in the month following the month for which they
are due. This means that the benefit due for December would be paid to individual
in January 2008, and so on.

2. How Much Will be Paid

a.

The Social Security Statement that SSA sends each year will tell the individual
how much the individual would get if he or she became disabled at the time the
Statement is prepared.

The disability benefit is equal to 100% of an individual worker's "Primary
Insurance Amount” (PI1A) as of the first month of his or her waiting period. The
PIA is calculated AS IF the worker attained age 62 as of the first month of the
waiting period. The only case in which the benefit is not equal to 100% of the PIA
is the unusual case where the disability benefit is subject to "actuarial reduction™
under SSA § 202(q) because a worker has already received early retirement
benefits.> On the other hand, an early retirement benefit exactly at age 62 is 75%
of one's PIA for individuals having a birth date on the second of the month and
24.58333% for anyone whose birthday is on any other day of the month. This is
because for every month prior to the attainment of full retirement age, there is a
reduction (called an "actuarial reduction™) of 5/9 of 1% for each month prior to
full retirement age (age 66 for individuals attaining age 62 in 2007), up to 36
months, plus 5/12 of 1% for each additional month. For someone retiring exactly
at age 62 with a birthday on any day other than the second of the month, benefits
will not begin in until the following month, since, by law, one must be eligible for

142 U.S.C. § 423(a)(2).



a benefit throughout a month in order to get it. Thus, for such a person the benefit
formula is ((5/9) * (1/100) * 36)) + ((5/12)*(1/100) *11)] x the unreduced benefit
(PIA). If the P1A is $1,000, then the reduced benefit would be 754.17, which
when rounded down to the nearest $1, as required by law, yields $754.
3. Denials of SSDI, Appeal Problems, and Options
a. The following procedure must be followed as of summer 2008:
I. Initial determination by SSA

1. If after this step the only issue is whether the law is
unconstitutional, the individual may use an expedited appeals
process that permits individual to go directly to Federal or state
court to resolve the constitutional issue as a declaratory action.

2. This step is used for determining the individual’s entitlement (or
continuing entitlement) to benefits; amount of benefits; deductions
from benefits on account of work; termination of benefits; penalty
deduction imposed because the individual failed to report certain
events; and overpayment/underpayments

3. This is binding unless the individual requests reconsideration

ii. Reconsideration

1. Not used in Michigan except where SSA performs a continuing
disability review. But this still happens in other states.

2. A "Request for Reconsideration” may be filed at an SSA office
after 60 days from the dated of the initial determination, but the
individual must provide a written statement explaining "good
cause™ for missing the 60 day deadline. A statement of "good
cause™ must contain one or more good reasons why the individual
did not request reconsideration within 60 days of the date on which
he or she received the notice of the initial determination. Federal
regulations state that SSA must consider the following in making
their determination as to whether "good cause™ exists: 1) all the
circumstances which prevented an individual from making the
request on time; and 2) whether the individual had any physical,
mental, educational, or linguistic limitations (including problems
speaking or reading in English) which prevented the him or her
from filing the "Request for Reconsideration” within the 60 day
period described above. If SSA finds that "good cause" exists for
failure to file a timely request for reconsideration, the appeal will
be accepted and forwarded to the DDS for a second medical
determination.®

iii. Hearing before ALJ;

1. Must be requested within 60 days after the Reconsideration, but
further extensions may be granted.

2. In Michigan, hearing dates usually take 24-30 months or longer
after a claim is submitted.

220 C.F.R. § 404.900(a)(1)-(5)
¥ See also POMS Sl 04005.015.



a. The individual will be given notice 4 to 8 weeks before the
hearing, during which time he or she should gather the
most current medical records for the hearing.

Dire Need cases: when individual is in danger of losing shelter by
foreclosure, forfeiture, or eviction. This will result in a shorter
waiting time, usually within 3 to 5 months. Also applicable to
utility shut-off notices.

Informal proceedings

a. The Rules of Evidence are applied very loosely; evidence
that would otherwise be inadmissible in a formal
proceeding may be used here.

b. Under the new review process (see below), evidence must
be submitted at least 5 days ahead of time to the ALJ.*

The ALJ’s decision must be based on evidence presented at
hearing or that is in the record.
If the evidence in a hearing record supports a finding in favor of
the claimant and all parties on every issue, the ALJ may issue a
hearing decision without holding oral hearings.’
The attorney can request a determination on the record.

a. The ALJ may issue a fully favorable decision.®

b. The ALJ may also issue a “presumed” eligible decision.

iv. Appeals Council review

20 C.F.R. § 405.331(a).
°20 C.F.R. § 404.948(a).

® Exhibit 1.

720 C.F.R. § 404.968(a).
820 C.F.R. § 404.968(b).
%20 C.F.R. § 404.970(a).

1. Arrequest for review by the Appeals Council must be made within

60 days of ALJ’s decision,’ but may be extended upon a showing
of good cause.®

The attorney should submit a letter or brief with the appeal form;
favorable decisions are rarely granted based on the form alone.
The Appeals Council will review if one of the following are
alleged:

a. Abuse of discretion by the ALJ;

b. Error of law;

c. Actions, findings, or conclusions of the ALJ are not
supported by law; or

d. There is a broad policy or procedural issue that might affect
the general public interest.’

e. The Appeals Council will review all evidence in the record
as well as any new and material evidence submitted to it
that relates to the period on or before the date of the hearing
decision.



f. The Appeals Council will either make a decision or remand
to the ALJ. It may affirm, modify, reverse the ALJ’s
decision, or it may adopt, modify, reject, or recommend a
decision.

I. The Appeals Council’s action is binding unless an
action is filed in Federal court.
ii. Decision can take between take 3 to 24 months.
iii. The Appeals Council generally denies up to 80% of
cases so do not be too discouraged if the
individual’s claim is denied.™

v. Judicial review in Federal court.

Vi.

1.

An action in Federal court must be filed within 60 days of the
Appeals Council’s decision and generally is brought in the district
court for the judicial district in which individual resides or has his
or her principle place of business.™

The court may affirm, reverse, and modify the Appeals Council’s
action.

SSA cases in Federal court are very complex and it is not unusual
for an attorney to handle a case all the way through the Appeals
Council review but hand it off to an attorney at the Federal level
who specializes in Federal SSA cases.

Emergency reviews

1.

If you need to have the individual’s case heard immediately, one
way is to have the case listed as a terminal illness case. Sometimes
referred to as a TERI case.™

b. Reopening and revising determinations and decisions
i. A closed decision may be reopened at a later date.™

1.

This must be within 12 months of the date of the notice of the

initial determination for any reason.’* However, the statute of

limitations is 4 years from the date of the notice of the initial

determination and SSA must find good cause to reopen.™

a. Good cause can be: new and material evidence is

furnished; a clerical error in computation was made; or the
evidence clearly shows that an error was made.*® SSA
will not reopen solely to challenge a legal interpretation or
administrative ruling.*’

Can be reopened at any time in cases involving fraud or other

extraordinary cases.®

10 See Exhibit 2 for an overview of the success rates of appeals at the various levels.

142 U.S.C. § 405(g).
12 Exhibit 3.

1320 C.F.R. § 404.987(a).
1420 C.F.R. § 404.988(a).
1220 C.F.R. § 404.988(b).
1920 C.F.R. § 404.989(a).
720 C.F.R. § 404.989(b).
1820 C.F.R. § 404.988(c).



c. The attorney should also help the individual apply for Medicaid coverage during
the above appeals process. In Michigan, the wait for SSA hearings is currently
two years or longer. However, one can get through the same disability
determination process much faster via the State Medicaid process. Then when
you get to the SSA hearing the Medicaid coverage can be used as compelling
evidence.

d. SSDI enacted sweeping changes to the appeals process in 2006 on a region by
region basis, starting with Region 1 (Connecticut, Maine, Massachusetts, New
Hampshire, Rhode Island, and Vermont ) The new disability improvement
process includes the following steps from the initial claim through review and
appeals:

i. Initial determination of the claim-including a "Quick Disability Decision™
if appropriate.

ii. A Federal Reviewing Official (RO) to review state agency determinations
upon the request of the claimant. According to SSDI, this will eliminate
the reconsideration step of the current appeals process.

iii. ALJ hearings. Again, note that several changes have been made to these
hearings regarding submission of evidence.

iv. Reviews by the Decision Review Board (DRB). Other than dismissals,
these reviews are not claimant-initiated.

v. Federal Court. Note: no new evidence or testimony will be allowed at this
level. Therefore, non-attorney representatives who are not authorized to
appear in federal court may not initiate appeals at this level.*

e. There have also been important developments under the Equal Access to Justice
Act for attorney fees.

i. As of 2007, the Government has routinely filed motions in district courts
opposing the payment of EAJA fees directly to the plaintiff's attorney. In
these opposition briefs, the government argues that the statutory language
of the Equal Access to Justice Act awards the fee to the "prevailing party,
not to the attorney. Thus, it must be payable to the plaintiff, not to the
plaintiff's attorney. The government will no longer agree to stipulate that
the EAJA check be made payable to the plaintiff's attorney. The
government will oppose the payment of the fee directly to the attorney.
Now that the government has raised the issue, several courts have recently
held that the EAJA fees should be paid to the plaintiff, as the "prevailing
party."®® The Department of Justice and SSA are pursuing a uniform
national policy. This issue is expected to arise in every circuit and that the
government will be filing similar briefs in every case.

1. However, this is recent case law that contradicts this.?*
4. How Other Payments May Affect SSDI Benefits

19 Available at www.ssa.gov/disability/

20 5ee Manning v. Astrue, 510 F.3d 1246 (10" Cir. 2007); Reeves v. Astrue, 526 F.3d 732 (11" Cir. 2008).

21 Ratliff v. Astrue, 540 F.3d 800 (8" Cir. 2008) (holding that the government was not authorized to offset attorney
fees against claimants’ debts as the fees were awarded to the attorney, not the claimant). See also Marre v. United
States, 117 F.3d 297 (5th Cir. 1997).



a. If anindividual receives certain other government benefits such as workers'
compensation, public disability benefits or pensions based on work not covered
by Social Security (for example, government or foreign employment), the Social
Security benefits payable to individual and family may be reduced.

i. Workers’ compensation
1. Disability payments from private sources, such as private pension
or insurance benefits, do not affect individual’s Social Security
disability benefits.
2. However, workers’ compensation and other public disability
benefits may reduce individual’s Social Security benefits.
Workers’ compensation benefits are paid to a worker because of a
job-related injury or illness. They may be paid by federal or state
workers’ compensation agencies, employers or by insurance
companies on behalf of employers.
3. Other public disability payments that may affect individual’s
Social Security benefit are those paid by a federal, state or local
government and are for disabling medical conditions that are not
job-related. Examples are civil service disability benefits, military
disability benefits, state temporary disability benefits and state or
local government retirement benefits that are based on disability.
4. If the individual receive workers’ compensation or other public
disability benefits and Social Security disability benefits, the
total amount of these benefits cannot exceed 80% of
individual’s average current earnings before he or she became
disabled.
ii. Public benefits that will not reduce SSDI
1. If the individual receives Social Security disability benefits and
one of the following types of public benefits, the individual’s
Social Security benefit will not be reduced:
a. Veterans Administration benefits;
b. State and local government benefits, if Social Security
taxes were deducted from individual’s earnings; or
c. SSIL
5. Relationship Between SSDI and Medicare

a. The individual who receives disability benefits for 24 months will receive

Medicare coverage starting the 25" month.?
i. Months in previous periods of disability may be counted towards the 24-
month Medicare qualifying period if the new disability begins:
1. Within 60 months after the termination month of the workers’
receiving disability benefits; or
2. Within 84 months after the termination of disabled widows™ or
widowers’ benefits or childhood disability benefits; or
3. Atany time if the current disabling impairment is the same as, or
directly related to, the impairment which was the basis for the
previous period of disability benefits entitlement.

22 Available at http://www.socialsecurity.gov/disabilityresearch/wi/medicare.htm



b. If an individual entitled to SSDI does not apply for Medicare before his or her 65"
birthday, coverage is retroactive to the first month of eligibility provided the
application is filed within 6 months of that date. If more than 6 months after the
month the individual becomes eligible is retroactive to the 6™ month before the
month it was filed.®

c. Anindividual can receive at least 93 consecutive months of Medicare hospital and
supplemental medical insurance after the trial work period. This provision allows
healthzjnsurance to continue when individual returns to work and is engaging in
SGA.

i. The trial work period is an incentive for the personal rehabilitation efforts
of SSDI beneficiaries who work. The trial work period lets the individuals
test their ability to work or run a business for at least 9 months and receive
full SSDI benefits, if the individual reports the work activity and the
impairment does not improve.

6. Overpayments

a. An overpayment occurs when an individual receives more than the correct
payment.

i. There are two ways to defeat an overpayment allegation: reconsideration
and waiver.

1. If the individual is overpaid and does not agree with the amount,
the first step is to ask for a Request for Reconsideration and fill out
form SSA-561-U2.

a. This step can also be used in conjunction with the Waiver
request, below, if the individual feels that he or she was
overpaid and if so that he or she should not have to refund
the overpayment.®

b. Must be requested within 60 days of the initial notice of
overpayment.?®

c. Reconsideration should be requested unless the existence of
the overpayment and the amount are indisputably correct.’

2. Waiver concedes the overpayment but seeks relief from
recoupment.”®

a. Repayment may be waived if the individual is both without
fault and the repayment would either defeat the purpose of
Title 1l or Title XVI or repayment would be against equity
and good conscience.?

b. The form “Request for Wavier of Overpayment Recovery
or Change in Repayment Rate” must be filled out, and
waiver can be requested at any time.*

2342 C.F.R. § 406.6(d)(4).

2+ Available at http://www.socialsecurity.gov/disabilityresearch/wi/medicare.htm

% http://www.socialsecurity.gov/online/ssa-561.html

%6 Samuels, Barbara, “Overpayments: The Curse of Social Security and SSI Recipients,” (2003) at page 70.
271d. at 71

281d. at 70.

#1d. at 73.
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In determining fault, SSA looks at all pertinent
circumstances such as age, intelligence, education, physical
and mental condition.®* What constitutes fault depends on
whether the facts show that the incorrect payment to an
individual resulted from:

i. An incorrect statement by the individual that he or
she knew or should have known was incorrect;*

ii. A failure to furnish information that the individual
known or should have known to be material;*® or

iii. With respect to the overpaid individual only, an
acceptance of a payment that he or she either know
or could have been expected to know was
incorrect.®*

Additional regulations for fault determinations for Title 11
deduction overpayments state that the recipient will be at
fault in respect to reporting requirements if either lack of
good faith or a failure to exercise a high degree of care is
shown.®

i. Additional regulations for fault determinations for
Title 11 entitlement overpayments state that the
recipient will be without fault if the recipient relied
on SSA misinformation, ambiguous SSA policy, or
rate changes due to auxiliary entitlement.®

In addition to fault, above, the individual most show that
repayment would either defeat the purpose of Title 11 or
Title XV or be against equity and good conscience.*’

i. “Defeat the purpose of Title Il or Title XVI” means
that recovery would deprive a person of income
required for ordinary and necessary living expenses
(food, clothing, utility payments, rent/mortgage,
medical expenses, and expenses for a dependant.)™®

1. For Title Il overpayments, SSA will
presume that recovery would defeat the
purpose of Title 11 if the recipient receives
public assistance.*® This will also be met if
the Title 11 recipient if the individual uses
substantially all of his or her income on
living expenses and if recovery would



reduce assets below $3,000 for that
individual or $5,000 for an individual with a
spouse or one dependent, plus an additional
$600 for each additional dependent.*

2. Recovery will not “defeat the purpose” for
any of the following: retaining the
overpayment after notice; spending the
overpayment after notice; spending the
overpayment before notice if used to
purchase assets (i.e. items other than
clothing, household furnishings, and family
car.)*

ii. “Be against equity and good conscience” means that
the individual changed his or her position for the
worse or relinquished a valuable right because of
reliance on a notice that payment would be made or
because of the overpayment itself or was living in a
separate household from the overpaid person at the
time of the overpayment and did not receive the
overpayment.*

1. Money does not matter here—if this prong
is satisfied the overpayment will be waived
without evaluating “defeat the purpose.”*®

2. The following example illustrates where
recovery would be against equity and good
conscience because the individual gave up a
valuable right: the beneficiary of retirement
benefits resigned from work in reliance on
payments that were later determined to be
overpayments when he was found ineligible
because he was uninsured, and he was too
old to get his job. **

f. The SSA has the burden of proof to show that an
overpayment occurred but the claimant has the burden of
proof to show without fault.*®

Recovery methods
1. Adjustment of ongoing benefit

a. For SSI recipients, adjustment is limited to 10% of total

monthly income.*

“1d. at 77.
*1d at 77.

2 1d at 77-78.
*1d at 78.
“1d.

*1d at 81.

% 1d.at 90.



b. There is no limit for Title Il recipients but adjustment may
be decreased due to hardship, which means the inability to
pay for the necessities of life.*’

c. Where recipient receives both and has a Title Il
overpayment, only 10% of the Title Il benefit can be
withheld to recover the Title 11 debt.*

d. For current non-recipients, the outstanding amount may be
recouped from any benefits that later become due, to a
maximum of ten years from when the debt accrued. *°

A debt accrues at the later of the following: initial
overpayment determination is made; or it is
affirmed by an administrative appeal proceeding
(reconsideration, ALJ, Appeals Council); or it is
affirmed by a court with proper jurisdiction; or
adjustment is the method of recovery but it is no
longer available; or debtor defaults on repayment
agreement.”

2. Recovery by civil suit
a. Limited by a six year statute of limitations after the debt
accrues (see above for when debt accrues.)>
b. Prerequisites to filing of a civil suit;

Debt of must be of a sufficient size to warrant
collection;

The action cannot be time-barred,;

The government must be able to prove its case;

The individual must be located; and

There must be income or assets sufficient to repay a
substantial portion of the debt within a reasonable
period.

3. Compromises on overpayments

a. SSA may compromise if the individual (or the estate) does
not have the present or prospective ability to pay the full
amount within a reasonable time or when cost of collection
is likely to exceed cost of recovery. The amount
compromised is generally 60% to 80%.

b. No compromise if indication of fraud or wrongdoing on the
individual’s part.>*

c. Ifno fraud, then SSA will consider the following in
determining whether to accept a compromised amount in

*"1d at 90-91.
8 1d. at 91.
“1d.

0 d.

1 1d. at 91-92.

52 1d. at 92.
% d.
.



full settlement: amount of overpayment; percentage of debt
offered in compromise; individual’s financial
circumstances; how long the recoupment process would
take if compromise is rejected; and age of claimant.*
4. Recovery by seizure of tax refunds
a. To seize a tax refund, the amount owed must be certain,
past due (more than two months), legally enforceable, and
eligible for refund offset.*®
5. Notice to credit reporting agencies and private debt collectors
a. Amounts more than $25 may be reported to credit agencies
and debt collectors.*
6. Administrative offset
a. Used to collect wages or pensions.™®
7. Recoupment of overpaid SSI benefits from current Title 1l benefits
a. Must no longer receive SSI benefits and is limited to 10%
of Title Il benefit amount.>®
iii. Options after unfavorable decisions
1. Bankruptcy.®
2. New waiver request
a. Worsened financial condition.”
b. Res judicata-applies if the first waiver decision resulted in a
finding of the individual being not “without fault.” A
second waiver request in this situation will have no
effect.®?
3. Extension of time to appeal the first determination.®
4. Statement or stipulation to repay the SSA executed by a pro se
individual or incapacitated individual can be successfully
“undone.”®
b. Preserving current eligibility
i. SSA may find that the individual is currently ineligible due to an
overpayment.®
ii. If current benefits will be terminated due to current ineligibility, this can
be appealed within 60 days.®® Interim benefits while the appeal is pending
can be appealed within 10 days.®’
c. How to avoid common overpayment problems

®d.
% 4.
.
% d.
¥d.
4.
1 1d.
214,
8 d.
d.
d.
% 1d.
4.

at 93.
at 93.
at 94,
at 96.
at 97.

at 98.



May problems can simply be avoided by reporting promptly the following
events that can impact entitlements to benefits:
1. Change of address;®®
2. Change in living arrangements including change in marital status,
death of spouse or member of household, new person living in
household, admission to nursing home or hospital, admission to
jail or prison;®
3. Change in income, including new or any other income, new benefit
payments to household, wages from work, and increase in
resources; "
4. Leaving the United States for more than 30 days, including trips to
Puerto Rico; "
5. Medical improvement or returning to work.
The above events must be reported to the local SSA office within 10 days
after the end of the month in which the event occurred.”

7. Coordinating SSDI with Other Benefits
a. SSDI and Medicaid

SSDI payments are counted as unearned income pursuant to PEM 500 for
Michigan Medicaid purposes.”

SSDI is a payment to individual, whereas Medicaid is not paid to
individual but rather pays for incurred medical expenses.

In Michigan, SSI automatically makes the individual eligible for
Medicaid. However, if the individual receives SSDI, Medicaid eligibility
IS not automatic.

b. SSDI-eligible Medicare health insurance coverage versus private health insurance

iv.

SSDI as gateway to Medicare health care coverage as described above.
Medicare does not turn down individuals because of a disability—it covers
these individuals because of a disability. Private insurance can turn down
or may charge exorbitant rates for people with pre-existing conditions.
SSDI recipients are encouraged to return to work as soon as feasible but
continues to provide a safety net of Medicare health insurance for up to 93
months after return to work.

High costs of private insurance v Medicare

8. The Case for Case Management
a. What is case management?

A case manager is a health or human services professional with experience
in managing healthcare. Most are registered nurses, social workers,
psychologists, health administrators, gerontologists, physical or
occupational therapists, or vocational rehabilitation counselors.

%8 1d. at 69.
% 1d.
4.
™d.
2 d.
" 1d. at 70.

™ Available at http://www.mfia.state.mi.us/olmweb/ex/pem/500.pdf.



ii. These professionals can help individuals deal with catastrophic injuries
and help them navigate the healthcare system.
b. Areas of expertise
i. Comprehensive assessment of individual’s health and safety.
ii. Relieving the family or guardian’s stress in dealing with the individual’s
day-to-day demands.
iii. Connecting individuals to appropriate community services.
iv. Facilitating communications between healthcare professionals.
v. Assistance with health, social security disability, and long-tem care
insurance plans.
c. What to look for in a case manager
i. Be aware that there is no state licensing organization, only professional
organization certificates—Ilook for the credentials after the professional’s
name (RN, MD, LMSW, etc.)
ii. Request professional references.
iii. Make sure the case manager has experience in dealing with your type of
individual.
iv. Ask how services are billed.
d. Who pays for case management
i. Usually a state plan services under Medicaid. Itis in the state’s best
interest to secure as much Federal funding as possible.
ii. Can also be covered under the Medicaid waiver.
iii. Can also be covered by automobile no-fault carrier or health insurance
provider.
e. Trustees of special needs trusts and case managers
i. The Trustee is often acting as a case manager and may need to work with
other options to assure coordination of all public resources.
ii. Case managers can assist in preparing medical and factual evidence for
appeals of benefits.
iii. Case managers can especially helpful with coordinating drug benefits
between Medicare and Medicaid.
9. Miscellaneous
a. Often times SSA will not recognize valid Powers of Attorney. However, SSA
does have their own forms that can be used to appoint another person.”
i. Inone instance, SSA refused even to honor Letters of Conservatorship. A
Motion and Order to Show Cause had to be filed in the Oakland County
Probate Court to force SSA to acknowledge the Letters of
Conservatorship.’®
b. Whenever anyone talks to a SSA representative, always take down the name of
the person, date of conversation, and time. Sometimes they give misleading or
wrong information.
c. Section 207 of the Social Security Act protects Social Security benefits.”” SSA’s
responsibility for protecting benefits against legal process and assignment usually

® See Exhibit 4.
"6 See Exhibit 5.
42 U.S.C. § 407 et. seq.



ends when the beneficiary is paid. However, once paid, benefits continue to be
protected under section 207 of the Act as long as they are identifiable as Social
Security benefits using normal banking practices. For example, only social
security benefits are deposited into a particular bank account. If a creditor tries to
garnish an individual’s social security check, inform them that unless one of the
five exceptions applies, the benefits can not be garnished. The individual should
also provide this same information to the financial institution and seek legal
assistance if necessary. The five exceptions are:

Section 459 of the Act allows Social Security benefits to be garnished to
enforce child support and/or alimony obligations;®

Section 6334 (c) of the Internal Revenue Code allows benefits to be levied
to collect unpaid Federal taxes; "

Section 3402 (P) of the Internal Revenue Code allows beneficiaries to
elect to have a percentage of their benefits withheld and paid to the
Internal Revenue Service to satisfy their Federal income tax liability for
the current year;

The Debt Collection Act of 1996 allows benefits to be withheld and paid
to another Federal agency to pay a non-tax debt the beneficiary owes to
that agency;® and

The Tax Payer Relief Act of 1997 authorizes the Internal Revenue Service
to collect overdue federal tax debts of beneficiaries by levying up to 15
percent of each monthly payment until the debt is paid.®

10. Recent Developments-Medicare Set Asides
a. A Medicare Set Aside (MSA) is part of the Medicare Secondary Payer (MSP)

statutes.
I.

82

A MSA is an account which contains the first year of anticipated medical
expenses in cash, with the remaining years’ anticipated expenses paid into
the account through the use of a structured settlement. If the MSA
account is exhausted during that year, Medicare becomes the primary
payer until the next payment is paid into the account.
1. A MSA can be used to pay a provider so long as two criteria are
met::
a. the medical treatment or service must be injury related and
b. it must be a Medicare allowable expense
Medicare is a secondary payer for any medical services for which
payments have been made or which can reasonably expected to be made
under a workmen's compensation law
Beginning July 1, 2009, Medicare will make only provisional payments
for services and whenever there is another potential source of payment,
CMS will have presumptive rights to claim against it.

42 U.S.C. § 659.
926 U.S.C. § 6334(c).
8 pyblic Law 104-134.
8 public Law 105-34.
82 42 U.S.C.§ 1395y(b).



1. This includes a federal or state plan, automobile or liability
insurance policy, a self-insured plan, or under no-fault insurance.®

2. While this has long been an issue as it relates to worker’s
compensation awards, the new amendment significantly broadens
the scope of Medicare’s right to recovery.

a. These issues can now arise any situation where there is a
settlement paid to or on behalf of any injured party who is
either a Medicare recipient or may become one within 30
months.

b. Medicare regulations states that “[i]f a lump-sum
compensation award stipulates that the amount paid is
intended to compensate the individual for all future medical
expenses required because of the work related inquiry or
disease, Medicare payments for such services are excluded
until medical expenses related to the injury or disease equal
the amount of the lump sum payment.”®

c. MSA outside of the worker’s compensation arena

i. CMS now takes the position that the Medicare
Secondary Payer Act requires that a MSA be
established in the case of judgments and settlement
awards in personal injury cases which do not
involve worker's compensation claims.®
3. Failure to comply with the new regulations can result in fines of
$1,000 per day.®®
4. This is particularly important to special needs attorneys who advise
and counsel not only the client but also personal injury lawyers and
others as CMS will be seeking recovery from anyone in the chain
that fails to follow proper procedure to perfect and insure CMS’
right to offset.

a. The Northern District of West Virginia recently held that
attorneys are included in this “chain” and can be held liable
for non-compliance.®’

b. Steps to analyzing a potential MSA situation
i. Determine what type of settlement
1. Structured settlement versus outright payment

a. Ifastructured settlement is used, then set-aside should be
dealt with through the structure and will probably have
occurred prior to special needs lawyer being involved, but
the special needs lawyer should verify just in case;

8 Section 111 of the MSP

%42 CFR § 411.46

8 42 U.S.C. § 1395y(b)(2)(A). That section provides that “Payment under this subchapter may not be made, . . . ,
with respect to any item or service to the extent that . . . (ii) payment has been made or can reasonably be expected
to be made under a workmen's compensation law or plan of the United States or a State or under an automobile or
liability insurance policy or plan (including a self-insured plan) or under no fault insurance.”

8 Section 111 of the MSP.

8 United States v. Harris, Case No. 5:08CV102 (N.D.W.V. Nov. 13, 2008).



i. Applicable Federal law relating to structured
settlements can be found at 26 U.S.C. § 5891(A)(i)-
(i) & (B)(i)-(ii).*
ii. Resolve any existing liens;
iii. Determine if a set-aside for futures is needed;
1. If so, follow the process as set out by statute;
2. Decide whether set-aside will be handled inside or outside of a
trust arrangement;
3. Counsel client as to administration of the set-aside including
meticulous record keeping;

a. The onerous nature of compliance is one reason why
someone may want to use a set-aside administrator. There
are many private companies that specialize in the
calculation of the amount of assets to be segregated and
administration of these accounts.

11. Employer Provided Health Care Extended to Adult Child

a. The Working Families Tax Relief Act of 2004 (WFTRA), effective in 2005,
redefined the definition of “dependent” as it applies to health and welfare benefits
and also defined-contribution pension plans.

b. WFTRA also unintentionally created technical glitches, the outcomes of which
could result in exclusion of individuals that employers thought were covered and
possible taxable income for employees when covering certain individuals.®

i. Example: Susie is 23 years old and has a disability. She still lives at
home with her parents and attends school, and Michigan has special
education services from the ages of 0-26. Prior to the WFTRA, if she was
a dependent under IRC Section 152, then she could continue to be covered
by her father’s employer provided health insurance, and the benefit was
not included in her father’s gross income. However, WFTRA changed the
definition and may cause her to lose this coverage, and/or have it included
in her father’s gross income. Before WFTRA, a child could have been a
dependent regardless of age or gross income.®

ii. However, the IRS intends to revise the regulations at 26 CFR 8§ 1.1061 to
provide that the term “dependent” for purposes of § 106 shall have the
same meaning as in § 105(b).™

# That section provides defines structured settlement as “An arrangement which is established by suit or agreement
for the periodic payment of damages excludable from gross income of the recipient under section 104(a)(2) or an
agreement for the periodic payment of compensation under any workers’ compensation law excludable from the
gross income of the recipient under section 104(a)(1) and under which the periodic payments are of the character
described in subparagraphs (A) and (B) of section 130(c)(2) and payable by a person who is a party to the suit or
agreement or to the workers’ compensation claim or by a person who has assumed liability for such periodic
payments under a qualified assignment in accordance with section 130.”

% Blair, Dennis T. and Malynn, Brian J., “Solving the Dependent Definition Dilemma in Employee Benefit Plans,”
Benefits Law Journal, Vol. 19, No.1 (Spring 2006). The article includes a description of the individuals that qualify
for tax favored treatments as well as model plan document language employers can use to describe the dependents
their plans cover.

4.

L http://www.irs.gov/irb/2004-49_IRB/ar10.html.



C.

In Michigan, state law provides that “[a]ny certificate issued by a health care
corporation which provides that coverage of a dependent of the subscriber
terminates at a specified age shall not terminate with respect to an unmarried child
who is incapable of self-sustaining employment by reason of mental retardation or
physical disability, if the following conditions are met: (a) The child became
incapable before 19 years of age and is chiefly dependent upon the subscriber for
support and maintenance. (b) Before the child turns 19 years of age, or within 31
days thereafter, the subscriber has submitted proof of the dependent's incapacity
to the corporation.”?

12. Websites of Interest

a.

o

National Organization of Social Security Claimant’s Representatives (NOSSCR):
WWW.NOSSCI.org

National Senior Citizens Law Center: www.nsclc.org

Martin on Social Security: www.law.cornell.edu/socsec/martin

Social Security Advisory Service: wWww.ssas.com

%2 MCL § 550.1410


http://www.nosscr.org/
http://www.nsclc.org/
http://www.law.cornell.edu/socsec/martin
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wn Pointe, Ste. 500
25900 Greenfield Road
Oak Park, MI 48237

Date: APR'S 0 2008

NOTICE OF DECISION — FULLY FAVORABLE

I have mede the enclosed decision in your case. Please read this notice and the decision
carefully. .

This Decision is Fully Favorable To You
Another office will process the decigion and send you a letter about your benefits. Your local

Soclal Security office or another may first ask you for more information, If you do not hear
anything for 60 days, contact your local office. »

" The Appeals Councll May Review The Decision On Its Own

The Appeals Council may decide to review my decision even though you do not ask it to do
g0. To do that, the Counocfl must mail you a notice about its review within 60 days from the
date shown above. Review at the Council's own motion could make the decision less -
favorable or unfavorable to you. )

IfYou Disagree With The liecislon

If you believe my detision is not fully favorable to you, or if you disagree with it for any |
renson, you may file an appeal with the Appeals Council.

How to Bile an Appeal
To file an appeal you or your representative must request that the Appeals Council review the

decision. You must make the request in writing. You may use our Request for Roview form,
HA-520, or write a letter, :

You may file your request at any local Social Security office or a hearing offjge.
also mail your request right to the Apneals Councll, Office of Disability Ad! adics
Review )7 Leesburg Pike, Falls Ci Please

~ I —_ '_l‘-ll A L L 3 . _I I...l“!
number shown above on any appeal you file.

See Next Page

T T Sthpmof Dissbillty Adjudioition and Roview

-
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Time to File an Appeal

‘i

- To file an appeat, you must file your NQusat for review withia 60 days from the date you gct

this notice.

The Appeals Council assumes you got the notice 5 days after the date shown above unless
you show you did not get it within the S-day period. The Council will dismiss a late request
unlessyoushowyouhadagoodreasonibmotﬁlingitontlm '

?‘ime to Submit New Eyvidence

You should submit any new evidance you wish to the Appoals Councii to consider with your
request for roview,

How an Appeal Works

Ourrogululonsstm'e the rules ﬂueAppealsCounoﬂ applieato decide when and how to review
a case, These rules appoar in the Code of Federal Regulations, Title 20, Chapter 111,
Part 416 (Subpart N).

1€ you file an appeal, the Council will consider all ofmy deoision, even the pam with which
you agre¢. The Council may review your case for any réason. It will review your case if one

.of the reasons for review listed in our regulation exists. Seotion 416,1470 of the regulation

sty theso 1Cas0ns,.

Requesting review places the entire record-of your case before the Council. Reviow can make
any part of my decision more or less favorable or unfavorable to you,

On teview, the Counci! may itself consider the issues and decide your case. The Counoil may
also send it back to an Administrative Law Judgo for & new decision,

If No Appeal and No Appesls Council Roylew

If you do not appoal and the Council does not review my decision on its own motion, you will
not have aright to court review. My decision will be a final deolsion that can be changed
only under special rules,

Seo Next Page
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It You Have Any Questions

If you have any questions, you may oall, write or visit any Social Seourity office. I£ you visit
mofﬁce,pkmbnngthisnoﬁceanddeohion“dth ou. The telophone number of the local

*-offloe that scrves your area is (248)364-4575. Its addreas is Soeial Semrity Admin 1280
“.Pontiac Rd , Pontlac, Ml 48340

Gerald A. Freedman
U.8, Administrative Law Judge

oc:  Patricla K. Dudek
- 4190 Telegraph, Suitp 3000
Bloomfield Hills, MI 48302
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. SOCIAL SECURITY ADMINISTRATION
. Office of Dieability Adjudication and Review

| DECISION
P____ Supplemental Security Income
(Claimant) '
(Wage Barner) (Social Seoutfty Number)

This cage is before the undersigned on a requost for henring dated September 26, 2007, The
evidence of record supports a fully favorable decision; therefore, no hearing has beon held (20
" CFR 416.1448(a)). The claimant is represented by Patricia K. Dudek, an attorney.

The olaimant is alleging & disability since May 21, 2007 !

The jssue is whether the claimant is disabled under seotion 1614(a)(3)(A) of the Social Security
_Act, Disabllity is defined as the inability to engage in any substantial geinful activity by reason
of any medically determinable physical ot mental impaifment or combination of impairments
that can be expected to result in death or that has lasted or can be expected 1o last for a
continuous period of not less than 12 months,

After careful review of the entive record, the undersigned finds that the claimant was disabled as
of May 21, 2007, her alleged onset date, and that the claimant’s disability has continued through
the date of thig decision. _

ARPLICABLE LAW

Under the anthority of the Soclal Security Act, the Social Seocurity Administration has
established a five-step sequential ovaluation process for dotermining whether an individual is
disabled (20 CFR 416.920(a)). The steps are followed in order. Ifit is determinéd that the _
olaimant is or is not disabled at a step of the svaluation process, the evaluation will not goonto
the next step, o

Al step one, the wadersigned must determine whether ths olaimant is engaging in substantial

gainful activity (20 CFR 416.920(b)). Substantial gainful sctivity (S8GA) is defined as work
activity that is both substantial and gainful. If an individual engages in SGA, she is not disabled

Seo Noxt Page
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regatdiess of how severe her physical or mental impairments ere and regardless of her 'hge.
edwoation, and work sxperienge, If the individual is not engaging in 8GA, thie analysjs proceeds
to-the second step. : :

At step two, the undersigned must determine whethst the claimant has a medically determineble
jmpairment that is “severe” or a combination of impairments that is “severc™ (20 CFR ‘
416,920(c)). An impairment or combination of impairments is “severe” within the meaning of
the regulations f it significantly limits an individual's ability to perform basic work sotivities, If
the clalmant docs not have a severs medically detorminable impairment or combination of
impairments, she is not disabled, If the claimant has o‘severe impaitment or combination of
impairments, the analysis proceeds to the third step. .

At step three, the undersigned must determine whether the olaimant's impairment or combination
of impairments mects or medically equals the criteria of an impairment lated in 20 CFR Pert
404, Subpart P, Appendix 1 (20 CFR 416.920(d), 416.925, and 416.926). If the claimant’s
impaitment or combination of impairments meets or medically equals the criterla of & listing and
meots the duration requirement 20 CFR 416.909), the claimant is disabled. If it does not, the
analysis procoeds to the next step. ’

Before considéring stop four of the sequential ovaluation process, the undersigned must first
dotormins the claimant’s residual functional capacity (20 CFR 416.920(¢)). An individual’s
residusl fanstionhl oapacity is her ability to do physical and mental work actlvitics on a sustained
basis despits limitationa from her impairmants. In making this finding, the undersigned must
consider all of the claimant’s impalvments, including impairments that ave not severe -

(20 CFR 416.920(c) and 416.945; S5R 96-8p).

Next, the undersigned must determine at step four whether the claimant has the residual
functional capacity to perform the requirements of her past relevant work (20 CFR 416.920(5).
If the claimant has the residual functional capaoity to do her past relevant work, the claiment is
nat disabled, If the claimant is unable to do any past relevant work or does not have any past
relevant work, the analysis prooeeds to the fifth and last step. ’

At the last step of the ssquential cvaluation process (20 CFR 416.920(g)), the undersigned must
determine whether the claimant is able to do any other work congidering her residual functional
capacity, age, education, and work experience. If the olaimant is able to do other work, she is
not disabled. If the claimant is not able to do other work and micets the duratlon requiremnent, she
is disabled. Although the claimant generally contirues to have the burden of proving disability
at this step, a limited burden of going forward with the evidence shifts to the Social Security
Adminisiration. In order to support a finding that an individval is not disabled at this step, the
Social Security Administration is responsible for providing evidenco that demonstrates that other
work exists in significant numbers in the national economy that the olaimant can do, given the
residual ﬂ.x)x)wﬁonul capacity, age, education, and work experience (20 CFR 416.912(g) and
416.960(¢)). :

Se¢e Next Page
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After dareful considaration of the entiro record, the undeesigned makes the following findings:

{. "The olaimsn has not engaged in substantia) gainful activity since May 21, 2007, the
alleged onset dato (20 CFR 416.920(0) and 41697 etseq). -

2. ‘The claimant has the following severs impairments: borderiine intellectual functioning
and autian 20 CFR 416.920(¢)). .

_-3. 'The severity of the claimant’s aufism meots the criteria of section 12.10 of 20 CKR Part
404, Subpart P, Appendix 1 (20 CFR 416.920(1))- _
. In making this finding, the undersigned considered all symptoms and the extent to which these
symptoms can reasonably bo accepted as conglstent with the objective medical evidence and

" other evidence, based on the requirements of 20 CFR 416.929 and SSR 96-4p end 96-7p. The
undersigned has also considered opinion evidence in accordance with the requirements of

20 CFR 416.927 and SSR 96-2p, 96-5p, 96-6p and 06-3p. : :

The evidence inoludes an evaluation performed byJUMESEINNR Psy.D., in February 2007 at
which time testing showed a verbal 1.Q. of 19, performance L.Q. of 80, and a full scale 1.Q. of 78.
“These results placed ths claimant within the borderline range of intellectual functioning.

In October 2007, SR, Ph.D., evaluated the claimant and found difficulties associated with
autlsm. Her cognitive performance fell within the low average to borderline range based on the
WAIS-HI which showed a verbal LQ. of 74, performance §.Q. of 80, and full sesle 1.Q. of 75.
The elaimant adapted well through consistent support and care from har family. However, she
continued to be easity overwhelmed and had difficulty integrating information and using
_ abstraction to problem solve and anticipato changes, .
I addition, WEMMENSINR, & limited loonse psychologist, evaluated the olpimant in November
2007 and also reported symptoms of autism, & childhood disintegrative disorder, Asperger’s
disorder, and nonspecific autistic spectrum disorder. The claimant engaged in repetitive -
behavior, such as deily. walking six milos and clesning her house which took up inost of the day.
Any pignificant disruption in established routine would produce panic reactions and reluctant
maladaptive behaviors and resulted in fanctional limitations in learning, self direction, economic
solf sufficiency; and independent living. The claimant was conaidered unemployable.

Thus, the evidence shows qualitative deficits in the development of reciprooal soclal interaction
and verbal and nonverbal communication skilla, The claiment has a markedly restricted
repertoite of activities and interests which are stereotyped and repetitive, This has resulted in
macked restrictions of activities of deily living; marked difficuities in maintaining social
functioning; marked diffiouities in maintaining concentration, pessistence or pace; and no
episodes of decompensation.

Sece Next Page
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- Accordingly, thotmdersignedﬂnds that the claimant’s medically determinable impalrments
couid reasonably be expected to produce the alleged symptoms and that her statements
concerning the intensity, persistence and limiting effects of thess symptoms are gonerally

 The State agency medioal opinions are given litile weight beoause the State agency consultants
~dd not adequately consider the-claiment’s subjective complaints, They found she could parform
unskilled wotk which was not complicated and could be loarned in a short time. Since they did
not have the beneflt of the most recent evidence, their findings are conclusory and not, dispositive
ag 1o the claimant’s ability to work. _ n
4, 'The claimint has beeh under'a disability, a5 defined in the Social Security Act, from
Masy 2, 2007, through the date of this decision (20.CFR 416.920(d)).

DECISION
' The olaimant has been disabled under section 1614(a)(3)(A) of the Sooial Security Act sinco
May 2, 2007, the date the application for supplemental security income was filed.
The component 6f the Social Secusity Administeation responsible for suthorizing supplemental

security income will advise the claimant regarding the nondisability requirements for these
payments, and if eligible, the amount and the months for which payment will be made.

Gerald A, Froedman
X . U.S. Administrative Law Judge

APR 3 0 2008

Date
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SOCIAL SECURITY ADMINISTRATION
Office of Disability Adjudication and Review.

ORDER OF ADMINISTRATIVE LAW JUDGE
y _ Supplemental Security Incotne

{Claimant)

(Wege Earner) . (Sovial Seourity Number)

I approve the feo ngreerne:ubetweanthoelalnmtmdherrepresentahw m!ﬁaottotheoondltmn
that the claim results in past-due hencfits, My determination is limited to whether the fee
agreement mesta the statutory conditlons for approval and is not otherwise sxcepted. I meither
approve nor disapprove any other aspect of the agreement, :

YOU MAY REQUEST A REVIEW OF THIS ORDER AS INDICATED BELOW

Fee Agreement Approvali You may ask us to roview the approval of the fes agreement. If so,

write us within 15 days from the day you get this order. Tell us that you disagree with the
approval of the agreement and give your reasons, Your repiosentative also has 15 days to write
us if he or she does not agres with tho approval of the fee agreement, Send your reqquest to this

address:
Paut C, Lillios
Regional Chief Administrative Law Judge
SSA ODAR Reglonal Office
Sulte 2901 .
200 W. Adams Street
Chiongo. 1L 60606

Fee Agreement Amount; Youmayalsoaskfntamiewofthcamountofihe&cduetotho
represmﬁvc under this approved fee agreement. If so, pleas o dire _
deciding Administmati AW Juage withinlsaaysofthedwyoumnoﬁﬁodofm amomof
thefeodue totlmmpremﬁve Your representative also hag 15 duystowntemeifhe/slwdou
nof agree with the fee amount under the approved agreement.

You should Inclide the social security number(s) sho this order papers that you
send us. 2 ﬁ i E
- Gerald A. Freedman

U.8. Administrative Law Judge
APR 3 O 2008

Date
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SodalSecurityOnline POMS Section DI 23020.045

www.socialsecurity.gov Table of Contents | Search | Previous | Next

TN 2 (01-08)

DI 23020.045 Terminal Illness (TERI) Cases

A. Policy - TERI Case

Cases with an indication of a terminal illness (TERI) must be handled in an expeditious manner because
of their sensitivity. These cases may be identified by the Teleservice Center (TSC), Field Office (FO) or
the Disability Determination Services (DDS). TERI cases may share common traits with other types of
cases but are distinct, as they are indicative of a terminal illness. Military Service Casualty Cases {MSCC)
are processed under expedited TERI procedures, but cannot be classified as TERI without the indication
of terminal illness. Other types of cases involve a high probability of allowance, but DO NOT necessarily
meet the TERI criteria including:

e Compassionate Allowance (CALY),

» Quick Disability Determination (QDD);

¢ Presumptive Disability/Presumptive Blindness (PD/PB);
e Impairment meets or equals listing level severity;

» Determination of less-than-sedentary capacity.

DDS management is responsible for tracking the cases during the DDS review process (whether at the
initial or reconsideration level). TERI cases identified in the FO will be flagged in the Electronic Disability
Coliect System (EDCS) per “Messages and Flags™ (DI 80801.095B). EDCS exclusion cases will be
flagged per “Exhibit - SSA-2200” (D! 23020.045E) in this section, and mailed to the DDS in a priority
mail envelope with a TERI designation identified on the outside of the envelope.

NOTE: Do not use the words terminal or terminal iliness on any material in the case folder that might be
disclosed to the claimant. Make every effort to ensure that the claimant sees no material, which would

indicate that he or she has a terminal illness, especially in those cases where the claimant did not allege a
terminal illness.

1. Identifying TERI Cases

TERI cases are identified either directly by the claimant or indirectly by the TSC, FO, and DDS staff
through use of TERI descriptors.

All claims representatives and disability examiners must be on the alert to identify possible TERI cases.
See, in this section, “List of Descriptors” (DI 23020.045B.).
TERI cases must be flagged, tightly controlled, and expedited throughout DDS processing, The FO will

use simultaneous development of TERI cases. For Title I cases see DI 11005.601D.3.b. for Title XVI
cases see S| 00603.002C. and S| 00603.004.
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2. FO Tracking and Follow Up

FOs are responsible for tracking and controlling TERI cases through the initial and reconsideration levels
of review. If the DDS has not completed its actions within 30 days, contact the DDS examiner. If the DDS
has not completed its actions within 60 days, contact the DDS management.

3. DDS Management Responsibility for TERI Cases

DDS management is responsible for tracking and controlling TERI cases through the initial and
reconsideration levels of review at the DDS. Management is instructed to ensure Quality Assurance (QA)
or supervisory follow-up at the following intervals:

o 10 days after receipt.
e Every 10 days thereafter until the DDS has completed its actions.

B. List of Descriptors

A case may be identified as a TERI case by using the following criteria.
1. Situation - TERI Cases

The following situations provide information that can be used to identify a case for TERI processing:

» There is an allegation (e.g., from the claimant, a friend, family member, doctor or other medical
source) that the illness is terminal.

* An allegation or diagnosis of Amyotrophic Lateral Sclerosis (ALS), known as Lou Gehrig’s
Disease;

s There is an allegation or diagnosis of Acquired Immune Deficiency Syndrome or Acquired
Immunodeficiency Syndrome (AIDS).

* The claimant is receiving inpatient hospice care or is receiving home hospice care ¢.g., in-home
counseling or nursing care.

2. Condition - TERI Cases

The claimant alleges or medical records indicate an impairment which is untreatable (i.¢., the impairment
cannot be reversed and is expected to end in death) including but not limited to the following list of
descriptors:

a. Chronic dependence on a cardiopulmonary life-sustaining device.

b. Awaiting a heart, heart/lung, liver, or bone marrow transplant (excludes kidney and corneal
transplants).

¢. Chronic pulmonary or heart failure requiring continuous home oxygen and is unable to care for
personal needs.

d. Any malignant neoplasm (cancer) which is:

o Metastatic (has spread);
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o Stage IV;
o Persistent or recurrent following initial therapy; or

o Inoperable or unresectable.

e. An allegation or diagnosis of:

o Cancer of the esophagus;

o Cancer of the liver;

o Cancer of the pancreas;

o Cancer of the gallbladder;

o Mesothelioma;

o Small Cell or Oat Cell lung cancer;

o Cancer of the brain; or

o Acute Myelogenous Leukemia (AML) or Acute Lymphocytic Leukemia (ALL).
f. Comatose for 30 days or more.

g. Newborn with a lethal genetic or congenital defect.

The above list, shown on the back of the TERI Flag (i.e., SSA-2200 (TERI Case)), is not intended to be
all-inclusive. It should be used to provide general guidance in the identification of TERI cases. The

remaining category of: Other: allows for cases which are not identified in the list of
descriptors to be included as well, as long as the medical condition is untreatable and is expected to end in
death.

C. DDS Receives TERI Case Identified By the FO

1. TERI Case Receipt

Upon receipt of TERI cases from the FO:

» Record the case for special control and processing as a TERI case. (Controls are manual or
automated.) Use study list code (SLC) U to identify TERI cases. Use SLC Q to identify
TERL/Zebley cases. See “How to Complete the Receipt (DREC) Data Input Screen™ (SM
06001.120B.20.). Include the name of the assigned examiner on the control.

» Expedite assignment of the case for review no later than the next business day.

o Hand-carry TERI EDCS exclusion cases to the assigned examiner for expeditious review.

2. TERI Case Processing

The assigned examiner will;

» Develop and adjudicate as a priority. Handle any development or follow-up actions by telephone,
fax, or other electronic means. Expedite Form SSA-448 (Request for Medical Advice) or other
locally used form, if Medical Consultant (MC) review is required.

e Retain the TERI designation throughout the process, even though medical evidence may show the
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designation is questionable.

e List all TERI cases using disability-related list code 153 per “Completion of Item 26 (List Number)™
(D1 26510.070) and Disability-Related List Codes (Active)” (DI 33530.005).

NOTE: Medical deferment to assess response to treatment or level of residual impairment is rarely
applicable to a TERI case. In many TERI cases, a favorable determination can be immediately made
based on an equals or medical-vocational basis. Should an examiner feel that medical deferment is
warranted, obtain documented approval from a MC using Form SSA-416 (Medical Evaluation) for
inclusion in the medical record.

D. DDS Identifies TERI Case during Development

1. Identifying TERI cases in the DDS

Identify TERI cases according to DI 23020.045B. and process according to DI 23020.045C.
Flag the case as TERI per DI 80801.095B., or for EDCS exclusions per D 23020.045E.
¢ Do not remove the TERI flag from the folder.

Ensure that DDS controls show the name of the assigned examiner.

Notify the FO by telephone or other electronic means, to initiate simultaneous development and to
begin tracking the case per (DI 11005.601D.3.d.).

2. EDCS Exclusion TERI Case Allowances

When the DDS processes an allowance on an EDCS exclusion TERI case, send the case folder to the FO
by priority mail with a TERI designation on the envelope. If the case is selected for Disability Quality
Branch (DQB) for Preeffectuation or Quality Assurance (QA) review, send the case in a specially marked
envelope by priority mail to the designated office for an expeditious review.,

3. TERI Case Denials

The DDS QA Unit or the unit supervisor will conduct a special review of the determination when a denial
or reconsideration affirmation is made on a TERI case.

NOTE: Military Service Casualty Cases (MSCC) are processed under expedited TERI procedures, but
cannot be classified as TERI without the indication of terminal illness. Mandatory DDS QA does not
apply to MSCC cases unless they are also classified as TERI.

E. Exhibit - SSA-2200 (TERI CASE)

See OS 15020.301 for an exhibit of the TERI Case.

To Link to this section - Use this URL:
hitp:/policy.ssa.gov/poms.nsflinks/(0423020045
D! 23020.045 - Terminal Hnass (TERD Cases - 01/14/2009
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COMPLETING THIS FORM TO APPOINT A REPRESENTATIVE

Choosing To Be Represented

“You oan chooss to hve a reproseaiative holp you when you
do businoas with Sooisl Seourily, We will work with yow
veprosentative, Just ar we would with you. it s jmportant
that you solect a qualified porson booauss, oncs appointed,
your reproseniative may st for you in most Sooclal Securlty
maltors, Wo glve mose information, and examples of whal a
yopressntative may do, on the back of the "Claiment's Copy”
of this form.

Privacy Act Notice

Seotions 205(z) nnd 1631(d) of the Scelal Seourity Adt
suthorizo the collsction of information on this form.
Providing the Informatlon i voluntary. Howsver, If you
waitt to appoint someons to aot on your beholf In matters
before the Social Security Adminlsiration, then you and that
sndividuel shust compiste the appropriate soctions of this
form. The Information {5 needed so verlfy your appolntment
of the Individun] ns your represontative and his/her
acceptance of the appointment.

We mey provide information collected on this form to
another Federal, Stats, or looal govornment agenoy 1o sasist
va in vexl(yIng any Information you provids, or If & Federat
1ew roquives the relenss of information. Womny alro uzs the
Information you glve us when wo shateh rooords with thoss
of othar Federal, Stale, or lochl govormment agencles. The
law allows va to do this oven if you donol agree o it

With your permission, your roprogentalivo may designaie an
assoclata or other party to request and reoclvs information

from your oiaslm file on your representative’s bohall,

Tuformailon wbout these snd other reasons why any
Information you provide us mny be used or given out is
availnble In any Soclal Sscurity offies, I you want to
loarn more about this, contact any Sochsl Security offlee.

How To Complote This Form

Ploasc print or typo, At the top, slow ygur Sull name and
your Soclal Seourity number. If your elafm is based on
another porson's work and ssmings, aleo show the *wage
earnors" name and Social Ssoudiy number, If you appoint
oo than ona persen, you may want to complote & form Ror
each of them,

Part | Appoiniment of Ropresentative

Qlvo the uiamo and address of the porson(s) you are

appolnling. You may appolnt an stlomey or any other

qiallfied porson to repressat you. You alio mey appoint

more than one

Many Chargs” on the back of the “Clslnant's Copy” of this

form. You oan appolnt one or more pargona in 4 firm,

:orporation, or othes organtzation ac your reprossniative(s),
ut

sorporation, or erganization iteslf.

Check the blork(s) showing the program(s) under which

you have  clalm, You msy check move than ono block,

Chook:

= Title It (RSDY), iTyour olalm concoms retirement,
aurvivors, or disabiiity Insurance benefils.

o Title XVI (381), ifyour olalm conicems
supplamenta) aesurity Income.

Form S9A-1096-U4 (05-2008) of (08-2006)

posson, but seo “What Your Represoniatlve(s)

v Title Xvill {Mediarro Coverags), if your olaim
conoemg entitfament lo Medicere or crrollmont In
the Supplemeniary Medlon! Insurance (BML} pian,

[Pyour represcntative has your permizsion to deslgnate an
pusaclate, such #s a clerk, other parly, or entity, suvh s n
copying service, {0 receive Information fox him orbor from
us about your claim(s), cheok the blook to sulkorize this
reloaso.

1£ you will have mote than one sopreacalative, shook the
block and glve ths name of the perzon you want to bo the
makn voprosantative,

Sign your neme, but print or fype your address, your areh
code and telephone numbser, and the deta,

If you are appointing & rapressniative 1o roplace a
roprosoniative you dlschurisd or who withdrew from
repressuiing you, you st notify us in writing that tho pfor
appoiniment haa endad,

Part IX Accepiance of Appointment

Bach poerron you appolnt (nmnod is part 1) completes this
ptrt, proforably In &1 cases, If the porson I aot an
ailomoy, ho or she must ghve his or her namo, state that
he or she accapta the appoiniment, and sign e form.

Part I (Optiona)) Walver of Fee

Your representitive may completo this pant IPho or she
wiil not oharge eny foo for the sorvices provided in this
alaim, 1€ you appoint a socond represeniative or
co-counsel who 2150 wil not charge a foo, he orahs also
should sign this patt or glve us a soparete, weliton walver
statoment,

Part IV (Opilonal) Walver of Direct Paymant by an
Attorney or a Non-Atterney Participating in fhe Direct
Payment Projoct

Your represontalive mey complote this partifhe or she is an
attomey ot a non-attornoy who doss not want direst
payment of al} or part of the approved foe from past-due
relframant, myvlvora, disability insurance, or mapplésnontal
secwrily income benefits withheld.

Paperwork Reductlon Aci Statement - Tils
information collection mests the clsarance requirements of
44 1.8.C. $3507, we amended by Seothon 2 of the Poparwork
Roductlon Act of 1993, You do not neod to answer thase
quaalions unless wo dispiay o velid Offlcs of Managorent
and Budget control number. We estimate that 1t wilj iske
gbout 10 minutes to read the Inxsuctions, gather sho facls,
and answor tho queations. SEND THE COMYLETED
FORM TO VYOUR LOCAL SOCIAL SECURITY
ORFICE, The office ls lisicd undor US. Gevernment
agexcles In your telephone diroctery or you may call
Sortal Sacurity st 1-800-772-3213 (TTY 1-860-325-0778},
You may tend cominents on our thae estimats above 1o: SSA,
6401 Seeurdly Boulsvard, Baltimore, MD 21235-6401, Send
onli; commonts relatiug fo our fme estimata to ihis address,
not the completed forin

Reforences

¢ 18U.8.C, §§203, 205, end 207; and 42 U.5.C. 56
406(s), 1320a-6, and 1383(8(2)

+ 20 CFR §§404,1700 ol weq, xnd 416,1500 et. stq, :

s Soolal Ssgurily Rullngs 98-10¢, $5-3, £3.27, and 82-39 NPT

v 26 USKC, 38 604t and 6045(5) ?{

'f.'-_f". T



INFORMATION FOR REPRESENTATIVES

Feey For Represontation

An sttomoy er other porscn who wants to ohargs or

colloot a feo for ding services in connectlon with &

olaiem bofore ths Soalal Seourky Admiistratlon must fimi

abtain our approval of tho foe for ropresontation, The only

oxcoptionn nre If the feo I for servicos provided:

= wien s nonprofit organizasifon or govemment

sgenoy will pay the fee and any expsinscs from
government funds end the olaimmt Inours no

Sabllity, dlrectly or indirectly, for the cost(e);

«  in an officlel capacity suoh an kogal guardian,
commides, or simiInt court-appointed office and
the count has approved the fec o quention; or

+  inroprossnting the clakinent befors a court of
law, A reprosontative who has provided
sorvicos In & olalm bofore both the Sooiat
Securily Administration and » coust of law may
soek o foo from olthor or both, bat neliher
tribunal has the authority to sol o fee for
‘h’ 0“"]'.

Obiatning Approval Of A Kes

To chargo o B30 for scevioea, you st ue ons of two,
mutually oxclualye foo spproval provesses, Vou musi file
sither {0 potiion or & foe agreament with us. In elther
oas0, you eantsol cherge more than the fos ampunt we

AppIOve,
+ Fgo Pailtion Procoss

You may ask for | of a fee by giving us a fee
petltion when you have cemploted your sarvices to lhe
clalwiant, This wrliten requeat muat desoribe in detell

the amount of time you spont on eaoh sorvice provided and
the amount of the fee you we roquesting.

You must give the claimant a copy of the feo petillon

end each altechiment, The olaimaat may disngres with the
information shown by contacting a Soolal Security office
within 20 days of rcosiving Al or hor copy of the foo
potition. Wo will consider the reasonable valus

of tho services provided, and send you notico of the
riviount of the fep you orn chasge.

«  Pap Agrcompn] Process

Ifyou mud the olaimant hwve a wiltion foo agreoment,
olthor of you must glve il 1o ug boforo wo deoldoe the
olelm(a), We vauatly will spprove the sgreement if you
both slgned ii; the #e you sgreed on is no more than 25
porotnt of past-due beneflis, or $5,300 (or & higher
pmobtl wo sot and asnounced in the Federal Register),
whichever In loss; we approve the clalmis); and the olaim
resuits in past-due bonefits. Wo will send you & copy of
the noties we sond the claimant telling him or her the
amount of the fes you can charge bated on the

agreement,

If we do not epprove tho Too sgrooment, wo wiil lell

you in writing, Wo also will tell you and tho claimant that
you must £ife a feo paticion Ifyou wish to charge and
golloot a foe.

Aler wo tell you the amount of the 0 yow oan charge, you or
the clalmant may ark us in wilting to revlew the approved fes,
(it we approved a feo agreomont, tho perzon who deolded the
clalm(s) also may ask us to lower the amount,) Someone who
did nol deslde the amount of the foo the flrst time will review
and finatly declde the amount of the fee.

Form B8A-1B98-U4 (06-20008) of (08-2008)

Caollecting A Fet
You ey aceept ntonoy in ndvance, s long a8 you hold it ina
trust or osarow pocount, ‘The olalmant nover over You inare
then the fee we approve, oxcept for:

«  qany feo o Federal court sllows for your services
boftwo it; sad

s cut-of-pockel eapsnsay you Incor or sxpeot io
Inour, for example, the cost of getting evidoncs,

claimant, If you ara Intoroated in boooming oligible to receive
dlrost payrant, you oan find information on ths procedures

for becoming aligible for diredl pogymont on owr
“Reprosenting Clalmunts® wobsito:
hitip:fherve san.gov/reprasonintion/.

. B L0 LOpnIVES auii b u’
porcent of any past-due beneflis that rexult from o faversbly
declded retirement, survivars, dlssbilily Inswance, or
supplomental securlty Income olaim, Onoce we approve a fee,
wo pay you all or pmit of the fee from the fands withheld, Wo
will also charge you the assdsment by geption
208(d) and 1631(d)(2)(C) of the Saolat Socurity Act, You
oamot sharge or collent this exponss from the claimant. You
st collect from thoe clabmant;
«  thorost ho or she owes
ifthe ampunl of the fee s more than the
amount of monoy we wlihheld and pekl you for
the olaiment, and any amount you held for the
oiatmant In 4 trust of escrow account,

e e et duo benctis, for

exmnple, becauso thoro nro no past-dus bonofits,
or the clalmam yow, or you whthdrew
from reprexonting the olalmant; or

if we wiihheld, but later pald (he mongy to the
‘olakmant beoause yon dld rot olther ask for cur
nppvoval untll after 60 days of the dule of the
notice of award or tall us om times that you
planned to ask for o fae,

Coaflict O¢ Intercst And Pennalties

Fordmproper acts, you cen be suspeaded or disqualified
from representing enyond bofore the Socisl Securlty
Admitigieation, You also can fhco arliinal prosssutlon.
Improper acts Inolude:

«  I¥you ave or were en officer or emiployes of the
Unitod States, providing servioos ss « represenialive
in cortain claimp agalngt and offior mattors affecting
the Federal govomment,

*  Knowltgly and willingly fumishing feise Infarmation,

+  Chwrging or collecting an urmuthorlzod foe o too
snuch for services provided In any olaim, Including
ﬂol; bofare a court which mnde & favorable

Raferences

s 19U.8.C, $§203, 203, und 207, and 42 U.8.C,
§§406(n), 13204-6, and 1383

+ 20 CFR $3404.1700 et, zeq. and 416,1500 o1, soq.

+  Sooil Securlly Rullngs 88-100e, 85-3, §3-27, and 82-39

+  26U.8.C. §5 5041 and 6043(f)



INFORMATION FOR CLAIMANTS

What s Represeniative May Do

We will wodk diveclly with your sppointed raprasantative unlass
ho of she asks vs (0 work directly with you, Your represenintive
may:

»  gelinfbrmation from your olaims) Als;

. with your pennission, dosignato associmes who porform
adminlateative duifes {e.g. olorks), partnare and/or pariles
undsr contracivsl arrangements (e.g., copying seivices) to
rocelve information from us on his or hor behslf: By signing
this form, you dro providing your porlssion for your
reptessniativo 1o dosignate such assoclates, pariaors, mdlor
contraciugl partles,

v como with yow, or for you, to any Inlorviow,
confarence, or hearing you have with us;

+  roquesi nreconsidoration, fyeating, or Appoals Gounell
review; and

v help you and your wlinossos prepare for a hearing and
quostion any wilnesres,

Also, your reprosenistive will recolve 8 copy of the
declzion(s) wo make o yous clalm(s). We will raly on your

tative 10 toll you sbout the status of your olaim(s}, but
you silll may owll or visitua for Information.

You snd your representative(s) are responaible for ghving Soofal
L] aocurate fnformation. It is wrong to knowingly and
whllingly furnish faise Information, Dolng so may result in
ociminal prozsouiion,

We usually continuo %o work with your representativo unill

(13 you notéy us in writing that ha or she no longer ropresents
you; or (2) your roprozeniative tolls us that ho or sha iy
Withdrawing or Indlcates that his o her sorvices have sndied (for
example, by filing & fes pothlon or not gurauing en appoal). We
do not confinus to work with someons who is suspended or
dlsqualified from represonting clalmants.

‘What Your Reprerontative(s) May Charge

Rach reprosentativo you appoint csh ask for & fee. To chargs you
a fae for servicer, Your representativa must gat our spprovel,
(Bven whon sumopne slse will pay the foe for you, for snamplo,
AR nsarance comipany, your reprososiative ususlly must gt our
approvel) Cne way leto flle a fao phiftion. The other way la to
file n foo agrosmont with us, In eliker case, your represeniative
oannot charge youmomhmlbo&omntwcappmo.lfhew
sho doss, proraply repors this to your Socll Soourlty offlce,

+ Filing A Foo Potition
Your representative may ask for approval of s fea by
giving us & feo patkion wien his or hor work on your
olaim(a) ls complote. This written roquest describos in
detail the emount of time ke or she spent on each service
provided you. The request also gives the smount of the fov
ths roprasamtative wints to charge for theso servioos, Your
weproscnintive must give you a copy of the foe potitlon and
onch attackunent, IF you dlasgreo with the informution shown
In the fie pethifon, contact your Soolel Scourity offlce. Plonse
do this within 20 days of receiving your copy of the petitlon.

Wo will roview the petilion and conylder tho romsonable

valus of the services provided, Then we will tell you In
wrlting tho amount af tlie foo wo spprove.

Form $8A-1005-14 (05-32000} of (08-2008)

What Your Representative(s) May Chargs,
continued
+ [iling A oo Agroamant
1fyou s your repressntative have awritten foo |

ul, ono of you must give it to us beforo we
dsolide your ofalm{s), Wo usuaily will approve the
rgrooment §f you both algned U; the feo you apreed on la
na more than 28 percent of pank-dus benofits, or $3,300
(ar 2 higher amewnt we get snd anaovaced in the Fedors)
Reglsier), whichover is loas; we approve your clalm{s);
end your olalm rosults in past-due benefits, We will tell
you in writing the amount of the fee your veprosentative
oan chargo hased on the agreement,

If'wo do nol approve the faa agreement, wa will L) you
and your represoitailve In valking. Then your
roprosentative muat i a foo petition to charge and
collect & fue,

Aflor we tell you the amount of the foe your representelive can
Chargs, YOu oF your represeatative can ask ua (0 Jook et it again
1P sithor or both of you dissgres with the amount. {(If we
approved a oo agresment, the peraon who deslded your olelm{s)
also may ask us L6 lowor the amount.) Somoons who dld not
deolde the nmount of the fe the firs ilme will review and
finnlly deolde the smount of thy fee,

How Much You Pay

You nover owe mors than ke feo we approve, exocapt for

s any foo & Fedoral court allows for your ropresentative's
servioes bafore if; and

+  oul-of-pouket sxpesisoa your roprosoatative itwurs or
sxpesty to jnaur, for sxampl, the cost of geiting your
dostor's or hoapitels records. Our spproval is not
needed for such expensed,

Y our roprosontative may nooept money in advance a8 long 43 ho
or she holds It in r trust or cacrow soconnt. We uanally witkhold
lzts porcent of your past-dus banefits to pay toward the feo for you

»  your retlromeal, srvivors, disabilty insurance, and/or
m%amonml seaurity inocme olshn{s) results in pasi-due
tei
»  yout ropreaetaiive [s an eltomey or @ non-atlomey
pantiolpating $n the divect feo payment projeot; and
o your represshtative registors with un for direol paymont
tefore we effsotuato a favorable declslon oa your olaim,

You muat pay your representative diveolly:

v ths rest of tho R¢ you owe
i tho emount of the fee {s more than oy smount(s)
your raprasntative hold for you in atvust or esoraw
agootnt axd we withheld esd pald your represontelive
for you,

+  all of the fea yau owe
I wo did not withhold past-due bensfits, for sxample,
bocausa your reprosentative welved dirscl payment, or
you discherged the representative, ar tha
tepreacnistive withdrew from represonting you befors
wae lsxized a favorable deolalon; o If we withheld, but
lator pald you the monay becauss your roprasentative
dld not elther ask for our spproval until afier 60 doys
of the dato of your rotice of sward or toll us on tlme
that hs of she planned to ask for n fes.



Socla ministration F d
Ptouol r%ggu ul';la nﬁ?mﬂom besfora complating this form. OMB p?._fm o8 R.'S&-

Name (Clalmant} (Print or Type) oolal Bacurity Numbar o

Wage Earnar (If Different) cla) Becurity Number

Part| APPOINTMENT OF REPRESENTATIVE

| appoint this parsan,

to act as my representative in conneclion with my claim(s) or asserted nghlte) under:
] e 1t 0 Tite XVI 1 Titte Xviti [ Tine vin

(RSDI) :‘aﬂ Medicere Coverags (sVvB)
This pesgon . entl my place, make any raquest or any notice; of draw out evidence or
m'florr?'naﬂon; g“?ﬁnfnrmd*on. ar’\'crl racelve any nrgloaﬂn oonna#ﬂgn \n!ilh my pems claim(e) or asgeried right(e).
[1 1 authorize the Soclal Secutity Administration to release Information about my pending clalm(s) or asserted
right{s) to designated assoolates who parform administrative dulles (e.g. elerks), partners, and/or parlies
under sonbractual arrsngsmeants (e.g. copying wervices) for or with my rapresentative.
a l' appoint, or | now have, more than one representetive. My maln representative
s

war_)

Signaiurs (Claiment) Addrasa

’F{laphosle Number (with Area Code) fax Nt;mber (wiTh Area Gode) Dafe

Part il ACCEPTANCE OF APPOINTMENT |

il , heraby accapt tha above appoiniment, | that |

have not bsen suspended or prohibited from practice before the Soolal Security Intstratlon; that | am not
disquallfied from representing the ciaimant as a current or formar officer or employae of the Uniied States;
and that | will not charge or collect ""K fee for the representation, even if a third panty will pay the {ee, unless It
has been approved In accordanca with the laws and ries referrad to on the reverss side of the
representative's copy of thie form, if | decide not to charge or collact a fea for the reprasentation, | will notify
the Soclal SBecuiity Administration. {Complelion of Part i éatisfies this requlrament.)
Chack one: {] | am an attorney. ] | am a non-attorney who ls partiolpating In the dirsct fee payment
damonstration project.

21| am & non-attomey . | am not participating in the direct fee payment demonstration project.

! have been disbared or suspsnded from a cowt or bar to which | was previously admittad to practice as an

allerney. 1 Yes Clne.
| have been disqualified from participating In or appoeering before & Faderal program or agency. [[] Yes [ No
| deciare under pnmfw mw that| have alime&gltl }mﬂ llvifonmum: an this form, and on any accompanying

statoments or forms friso wid Gorrect
Bignature (Representalive) Address
Telaphione Number (wih Ares Coue) Fax Numbsr (with Area Codey Dale
{ ) - ( -
Part Il (Optional) WAIVER OF FEE

| waive my right to charge and collect a fee Under sections 208 and 1831(d)(2) of the Social Security Act. |
reloase my client (the clalmant) from any obligations, conirastual or otherwlise, which may be owed to me for
satvicas | have provided In connaction with my cilent's claim(s) or assartad right{e).

Slgnature {(Repressntaiive)

Part IV (Optional) WAIVER OF DIRECT PAYMENTY
by Attorney or Non-Atlomey Eligible to Recelve Birect Payment
{ waive only my right to diraci paymsnt of a fee from tha withheid past-due retirement, survivors, disaibliity
Insurance or supplemental security income bkenefits of my cllant (the claimant). | do not waive my rigit fo
request fee approval and to collact a fea diractly from my cllent or a third party.

Signature (Representative Walving Direct Paymant) Daté

Form 88A-1696-U4 (05:2608) of (08-2008) TAKE OR 4END ORIGINAL TO 88A AND RETAIN A COPY FOR YOUR RECORDS
Deatroy Prior Editlons {4 Goples: Fils, Claimant, Represanialive, ODAR)
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2nd oopy = Relum

Originml - Court Nions Iu.u ndad .
‘ b :7—:_‘5-. = 34 i
JUDICIAL DISTRIOT MOTION AND ORDER TO ' .
JUDIGIAL CIRGUIY SHOW GAUSE S,
) COounYyY '
rass Gourl telephone no,
4200 N, Telegreph, Pontiac, M 46341
Mﬁom% [ BatendanyeyReonder(eyPronatoner

v

I Probate In he maiter of SRR Protectad Person

{33 Juvenlle In the matter of

[ MOTION AZD AFFIDAVIT |

1. 1 am interestad in this mafler as

. Tha Bocial Securlty Adminisiration and
2, D has not complled with an order  dated Dacembar 20, 2006
me orp . .
by falling to: recogniza Patricla E. Kefalas Dudek as Gonservalor in order fo allow her appoiniment e’ Represantative Payes
As ls required by both State und Fedara! law, See atiachet Brisf in Bupport,
n Boclal Ragiritv Admintsiratinn and
3. 1regquest an order diretling % Dietrint Represpniptive

PR T or o
e she should not ba found In W% oivit [ otmingl ountempt of court,
{C1b. Judgment should nol be entered againet himdher (as surety/agent) for {he full amount of recognizence,
o, Judgment should not be enterad againet himher for faliure 1o fiie a garnishee disolosure.

o ghow caue why:

Bubawiibed and sworn 1o before ma on
My cormmission explraa: b 3
Notary publio, State of Mishigan, Gounty of

TO: [ The Soclal Seourlly Administration - ]

Istriot Ropresantative 11 you require speciat accommodations tp use the
niao Road oulrtbasause of dismblitias, hisaswcontsot e

{__Pontiao, MI 48340 ] covrimmadistaly to sutis siangemenis,

IT IS ORDERED:

4, You are ardered to sppear bafore this gourt at m
3 #he court address above. Date _ Time

at E gouriroom number

" 1o chow oause why '
] youshouldnoibe heidin Dol [Z) criminal contemptfor fallure to comply with the order of this court
g & Judgmen) should not be entered agalnst you

your chge should not be dlemissed
other:
for the reasons atatad in the motlon.
3. Feallure 1o appear for a contempt hearing may rasultin a bench warrant belng lssued for your arrest,
8. Acopyofthis muetheserved [ personsfly ] bymall onthe person orderad lo appear at feast
* before the hearing.

Tinte . Tudae Barno,



STATE OF MICHIGAN
IN THE PROBATE COURT FOR THE COUN'I‘Y OF OAKLAND

IN THE MATTER OF W
A PROTECTED INVIDUDUAL Xon,
Fih NOF
, _ /
Hatloy D. Mancla (P40453)
TrE MALLMALISOWFIRM, P.C,
Attorney for Petitioner

304438 Northwestern Highway, Suito 250
Parmington Hills, Michigan 48334
(248) 538-1800

NOW HERE COMES, Pariola E. Kofalss Dudok, Conservator for SRS
& Proteoted Individual, by and through her attorneys, THE MALL MALISOW FIRM
P.C., through attorney Hmley D, Manels, to bring this BﬂefinSupportofthsMoﬂ.onmd
Oxdor to Show Causo for as fo why the Sovial Security Administration (horeafter referred
o “SSA™) and its Distriot Roprosentative, (SNNNEENNENNN shouvld not be held in civil
oontemmpt of court for fhilwe to comply with the' Order of Comservatorship dated
Dooember 20, 2006, and recognize Patricia B, Kefalas Dudek as Roproyentative Payeo for
. .

Aoccording to CFR 84042013, whon determining whether to appoint a
Representalive Payee, the SSA will consider a Court determination that a beneficiary s
Jegally inoo:ﬁpotgut as a relovant factor it making that decision. Moreover, in deciding
who shall be the Ropresentative Payes, tho SSA wiil “uy to select the person, agency,
 organization or institution that will best serve the interest of the beneficlary”, and will



consider “any legal authority the person, agency, organization or institution has to act on
. behalf of the benefioiary.” CFR §404.2020(c). |

In the fmmodiaté oass, this Honorable Coutt appointed Patricis B. Kefalas Dudek

as Conwervator for NI on December 20, 2006, The Order appointing M, Dudeik
"8 Consorvatar, 85-woll #8 tho Letters of Conservatorship, wore gont +o M.
- an Februaxy 6, 2007, Per CFR §§404.2015 and §404.2020, Ms. Dudok's appointnient as
. Congervator to manage SN assots should astve as’ sufficlent ovidenos of [
W sttis os logally incompotent in meking financial decisions, and as M. Dudek’s
position aa the parson best situated to act as Representative Payse on WG bohaif
Howover, amidst compelling evidence to support Ms. Dudel’s position, the SSA, end its
Distsict Represontative, YNNG beve fufled to rocognine Ms, Dudek as
Roproscntefive Payes. The Honosable Kemnoth L. Tacoms, Wexford County Probate
Couri, in an article from the Winter 2006 Michigan Probate and Rstate Plaming Journal
show that this is a widospzead and ongoing problem, Tho Artiols s sttachod to this briof.

WEEREPORE we sospectfulty roquest this Court:

1) Order the Social Security Administration and its Distriot Ropresentative, il
TR o Show Canso as to why it slioukd not be held in civil contempt of coutt for
failing to comply with the Order of Conservatoribip dated Deopmbur 20, 2006, and
recognizo Petricia B. Kefhlae Dudok as Reprossntative Payee for M

BTV AN

Harley D. Manela (P40453)

Duted:__g,"‘ A7 7
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Swatting Gnats, Ignoring Elaphants
| By Hon, Kenneth L, Tacoma

A cyber-tiot nearly erupied on probate@

- "groupsmichbar.org this spring when It was re-

" fiduoiary Infidelity In Power of Attorney (POA)

ported that a task force looking at problems of

gltuations was suggesting that elecironio regle-
tration of POAs, or ather simiiaf policing steps,
he requiréd by state law.* It certainly would not
be wisa for me (o opine one way or another on
. the merits of the propoaala, and It is not neces-
sary for me to do so to make the point that thers
must be an extant parception that ebuse ocours

. at some level in POA oases, or fhere would not

.
e el

be a tesk force looking-into solutions. -
_ In a similar vain, In 2003 ¥1e Michigan Office
of the Auditor General released a repott of its
parformance audit of salected probate court con-
servatorshlp oaess, oreating guite a stir In the
media and the impression of widespread abuse
In conservatorship oases supsrvised In the Mich-
igan probale cowts, in 2005, the State Court
Administrative Office releassd its final report
in response to-the OAG report, and that report
tracket the conclusion of an Intarlm report that
had precedad it. That conclusion, he reader will
rocall, was that with certaln notto-be-minimized
axcoptions, Michigan's probate courts complled
»with~statutory reguirements for montioring con-
sorvatorship cages,® That brought o a ciose the
“sgandal” uncovered by the Auditor General,

. hyped by the media, and ridden Into the.ground

by court detractors of various strfpes.

t reflacted on these concerns In light of several

cases presertad In the court over which | presid-
¢d in the past several months, The most racert
Invoived an older gentieman who had petitioned
to establigh guardlanship and conservatorship
over his even-oidsr brother. Evidence. showed
that the subject of the petitions had besn plucked
oleen by & nephew—ao low-eve! criminal who
had dlspossesssd the now impoverished ward
of most of his property and wasted the same.

o

’The thing that etruck me, however, was how the

nephew had obtained, and continued to rofain,
the old genlleman's income source as his Soolal
Securlty systemn repressntative payeae.

it was not the first case 't have seen where *

the representative payea system was®used to
support the abeyrant ifestyles of oul oulture's
enterprising youth. A few months ago, a case
was &larted by one of our local nursing homes
on hehalf of a resident when the institution had
gone unpaid for har carg for several months, I
tumed oul that the eldsrly lady’s grandson had
been named her representative payee long ago,
moved Into grandma’s house with some fetlow
drug-abusing hangers-on, and used her soclel
sacwily Incoms to support the bunch, When her
heaith turned for the worse, grandma was sent
to the hospitel and then to the nursing home, but
the Social Sacurity money stayed with her repre-
seniative payes grandson (and his pestying pals)
untll the home wes ready to roli grandma outinto
the street, "L
The final case, which | will note,. Invoived a
high functioning mentaliy 1} fellow for whom, In
regular proceedings, a sister had been appojnted
donservalor, The sister got her brother's affairs
in order and stebllized-he financlalsiiuation, dar
Ing a vary good job under court eupervision for

a few years, At a review hearing, which she re- *

quested, It was disclosed that her brother had
met & woman, end he and his new ghifdend had
gome to the Soclat Securily office whare the gl
friend had been appointed representativa payeo
for the ward, and off they went to Florida, The
annoying part of this wes that the conservator-
alster had received no prior notice of the ohange,
and after finding out what had happened, had
been given the bums' rush by the Soclal Secu-
rly Administration with the assertion that they do
not honor state ‘court fiduclary appointments In
the face of a represantative payee designation

H
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by the ward. Whather the fallow sind his girifriend
wili live happily ever after, ar whether he will end
up homeleas In Florida while the girlfriend goes
to Disney Warld, has yetto be seen, but the win-
dow [s open if you want to place yourbets,

" | hpve every reason to bellave that these are

* hot solated incidents, if this kind of astivity [s as

common as | belisve, then a lot of sffort I8 put
into Invstigating and exposing the wrong areas

.. «f ficuclary misconduct. There fs really no way
- t0"know how many. Michigan cliizens have pre-
- pared and exesuted Powers of At

Y, but Pd
wagar the numbar of aclive situations invoiving
the agendy ao granted ia quite low. However, we

. do heve data sources Involving guardianships

and consorvatorships. In.2003, Michigan had
about 33,000 consbuivalorship oases, when adult

and minorward-cases are combined, Add guard-

" tanahips of developmentally disabied persons

where the fiduclary would be responsible for the
ward's financiat affalrs for another 19,000 cuses,
and we are up t¢ about 52,000 cages supervised
In the probata court system. .
On the other hand, according to Soclal Secu-
rity Adminletration (SSA) stalistics, In 2003 about
1,700,000 Michigan olizens recelved soms form
of OASDE benefita. Nationally, about 10.5 per-

cant of thease beneficlaries have representative

payeas; assuming this ratio holds In Michigan,
this means about 178,500 people. Add to this-the
recipients of 8817 (about 247,000 souls in Mich-
gan) of which 89,3 pangent of the minore” end 33
percent of aduile have representative payess,
and we are talking about at least 71,000 mors,
Conservatively, then, over 250,000 Miochlgan citl-
zehd havé thelr. soclal gecurity bensfiis pald to

.these regresentative payses, and SSA reports

pver 6.6 million representative payee cases ha-
9.5

The logical questions in thia context: How are
representalive payaes chosen? And, how are
they supervised? The reallstic answers; haphaz-
srdly and not at all. SSA pubiishes pamphlats
(and other sluff is avellable online) fo guide repre-
sontalive payees. Basically, you become a reapre-

DEECLGN TROGBALE & FSTATE LANNIESG

sentative payes by aaklr;g and having the benefit

recipiént agree 1o have you appointed, Analyli-
cally this is a liitie curlous, aince by définition, ifa
person needs a repressntative payes, he or she
Is at samé lével unable to exercise appropriste
Judgment, but never mind. As for reporiing, ap- .
parently ance a year the SSA requests that Form
88A-023 (or 88A-6230 for payees for minors)

'be filsd, 1 won't spoll the suspenise by attaching

this form; if you've read this far, you really must
lock up this fraucd-buster on your own.

The casss first noted mollvated the Inireplid
Probdte Reglater for Wexford County to pay a
vialt to the local Soclal S8scurily offios to ses how
things worked in the real world, She reported a
vary nice visit with the SSA office represantative
and the following generad concluslons:

+ BS8SAhas a mesting with representalive
payeea at the time of appoiniment,

« . 88Atas to appoint a tamily member as
reprogentative payes. . ,

» Tha.wishes of the reciplent generally

“trump' other considerations. . )

» They are basically happy to appoint any-
one who Is willing to step forward..

* The ropresentative payee is informed of
his o her dulies at the time of appoint-
ment and instructed on the proper way
to set up accounts, but there is rno eon-
firmation to gee if the inafructions are fol-
fowad.

* The only supsrvialon Is to ask the ward
If everything is okay. The S8A has no
procedure to aee If the money s aclually
being spent on the ward other than the
annuel peyes self-report.

» They concede that a jot of frauc and mis-
appropriation may be going on.

| did find ohe plece of practical Information (n
the course of this review that | now routinely pass
on to Colrt-appointed fiduclaries. When faced
with the Kinds of cases first notsd, the Court-ap-
pointed fiduclary should contact the Office of the
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' -lna.pectér Genéral. Fraud Hofline, whioh s set

up for regelving reports of Soolal Soourily fraud

" of &ll Kinde. Aithough it may not bring resuils, at
" least the fiduclary has put SSA on notice of the

lem.? )
i'm not holding my breath fora press eXpoES

. an the above, as there is no giory for an Investl-

gative reporter nor headlines for a paper in deal

* Ing with problems without an easy, ppparent vil-
. {ain. Glven an lssue where the probiem I struc-
tural, nuanced*, and without ¢imple sound-blte’

solutions, the reporiers will flee, Frankly, 80 long
as the human condition persiats, no number of

_ineffectual bureaucrats will be ablo to pollce a

system as big as the Soclal Secuiity pragram in
the Unlted ‘States. A liite perspective, howevey,

_would be nice when the reporters do oreate thelr

stories and then hype them for the brief public
attention they gain.

Notes

1. Thia is an update end revision of an article Qriginally
published In /nfer-Com, the Probale Court Judlclal Sac-
fion's Journal in March 2006,

2. Bgo Probale Digoat, Vol 23, tssut 34 (March 31,
i&ﬂﬁ) and the poatings a fow days before and after fhet

.I

3, "in sum, the statewide review revenlad ihal the vast
majorlly of probate courts Were either foliowlng the Es-
totes and Protected individuals Code (EPIC), amd had

 ppropriste procedures, or had minor Issude that were
. quiokly carected following SCAQ'S review.’ ‘Hinal Report

.on vestigative Follow-up Review,” Stalewide Phase &
the Mishigan Offioe of the Audilor Genorel Perlormance

. Audit of Selocted Probats Cowrt Conatrvalorship Cases,

{January 2008), 2, -

4. Data teken from SCAD 2003 Annunl Report, Probate
Court Blatisfioal Supplement.

5. Old-Age (retivement), Survivors, and Digabllily Ineur-

. ance—what most peop!s think of as Svclel Securily with

the agcurmulated entiilements sdded over the years.

6. Bupplomenta! Ssourlly income - the cash arelslance
program for low-inooms, aged, tlind, o digubled peraons
administered by the Soclal Secutity Adminiatration.

%7, fwon't parse thie bayond noting (he observation of

. @ Jaded local protective servicss worker who refeis to the

‘offorts of hi cllantele In this area as the Scolnl Seourlty
foltery In which the jackpot is to have & chiid dasignabed

o
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disabiad, making tha him of her a valuahio assat for the
custodial perant. . '

3, Sovtal 8ecurly simtistion! Information s 4véilable at
www.ssagov on the intemel and Is voluminous. The epe-
oMo Information | clte '8 derived trom Miohigan Congras-
sional Statlsics, (Dacembor 2008), Tabios 1 andh 2; 8Bi
Arinual Siatstiond Report, Tabto 27; and Annuel Statletical
Supplement, (2008), Table &.L1. .

¢, "Your infomnation is however, without sul-
ficlent facls 1t |z unilkely thut we will bo abls to provide

asslstance.” 88A, OO webslle, Représontative Payes
Misuse. At losat they're honest thek nothing.{s likely to be

done, ,

10, A word (actually pawly-mintec4o-make-ug-solind-
sophieticated word, as historically "nusnoe® was allowed
to xist 68 8 noun) with which the madia chalterere are
currently Infaluatsd—rapldiy moving up on this curmud.
geon's Dumbwords fist. .

Hon. Kenneth L. Tacomsa hes
gorved as Judge of Probate for
Wexford County since 1994
and also as Presiding Judge
of the Famlly Divieion, 28" Cin-
cult Court since 1988, A grad-
B yate of the indlana University
§ Sohool of Law ~ Blobmington,
he has aiso bsn In the privale
practios of law In Cailillac, sarved as Domestic
Relations Raferes for the 28" Clroult, and served
as Wexford County Prosoauting Attorney prior
to assuming ludiclel office. Judge Tacoma Is &
member of the Michigan Probate Judges Assock
ation (exacutive bpard) and ke Top O’ Michigan
Judges Assoolation (president). He also aaives
on the Commiltes on Professional end Judiclal
Ethios of the State Bar-of Michigan and on the
Michigan Court Forms Committes (Probate and
Family Division Section). Ho has gorved as a
presenter at alning programs throughout Michl-
gan both when a member of the Proseouting
Attorney's Association of Michigan and ourrenily
for the Michigan Judiolal netitute.




