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 Many of our elderly clients and those with disabilities will need to (or should) interact 
with the Social Security Disability Income (SSDI) system.  SSDI is an income benefit paid by 
the Social Security Administration (SSA) to a disabled worker who qualifies for the benefits.  
SSDI may also be paid on behalf of a disabled worker's dependents who qualify.  It is our hope 
that this outline will help the practitioner become more aware of those clients who may be 
entitled to this valuable benefit (and the Medicare benefit connected to it) and who may be 
"falling between the cracks" of the system.  Also, the authors hope to help provide a practical and 
easy-to-follow set of steps related to the appeal of SSDI denials, the resolution of overpayment 
issues, and the practical coordination with other public and private benefits. 

 
1. When Benefits Start  

a. If individual’s application is approved, the first Social Security benefit will be 
paid for the sixth full month after the date SSA finds that the disability began. For 
example, if individual’s disability began on June 15, 2007, the first benefit would 
be paid for the month of December 2007, the sixth full month of disability. 

b. Social Security benefits are paid in the month following the month for which they 
are due. This means that the benefit due for December would be paid to individual 
in January 2008, and so on. 

2. How Much Will be Paid 
a. The Social Security Statement that SSA sends each year will tell the individual 

how much the individual would get if he or she became disabled at the time the 
Statement is prepared. 

b. The disability benefit is equal to 100% of an individual worker's "Primary 
Insurance Amount" (PIA) as of the first month of his or her waiting period.  The 
PIA is calculated AS IF the worker attained age 62 as of the first month of the 
waiting period. The only case in which the benefit is not equal to 100% of the PIA 
is the unusual case where the disability benefit is subject to "actuarial reduction" 
under SSA § 202(q) because a worker has already received early retirement 
benefits.1  On the other hand, an early retirement benefit exactly at age 62 is 75% 
of one's PIA for individuals having a birth date on the second of the month and 
24.58333% for anyone whose birthday is on any other day of the month.  This is 
because for every month prior to the attainment of full retirement age, there is a 
reduction (called an "actuarial reduction") of 5/9 of 1% for each month prior to 
full retirement age (age 66 for individuals attaining age 62 in 2007), up to 36 
months, plus 5/12 of 1% for each additional month.  For someone retiring exactly 
at age 62 with a birthday on any day other than the second of the month, benefits 
will not begin in until the following month, since, by law, one must be eligible for 

                                                 
1 42 U.S.C. § 423(a)(2).   

  



a benefit throughout a month in order to get it.  Thus, for such a person the benefit 
formula is ((5/9) * (1/100) * 36)) + ((5/12)*(1/100) *11)] x the unreduced benefit 
(PIA).  If the PIA is $1,000, then the reduced benefit would be 754.17, which 
when rounded down to the nearest $1, as required by law, yields $754. 

3. Denials of SSDI, Appeal Problems, and Options 
a. The following procedure must be followed as of summer 2008:2 

i. Initial determination by SSA 
1. If after this step the only issue is whether the law is 

unconstitutional, the individual may use an expedited appeals 
process that permits individual to go directly to Federal or state 
court to resolve the constitutional issue as a declaratory action.  

2. This step is used for determining the individual’s entitlement (or 
continuing entitlement) to benefits; amount of benefits; deductions 
from benefits on account of work; termination of benefits; penalty 
deduction imposed because the individual failed to report certain 
events; and overpayment/underpayments 

3. This is binding unless the individual requests reconsideration 
ii. Reconsideration  

1. Not used in Michigan except where SSA performs a continuing 
disability review.  But this still happens in other states.  

2. A "Request for Reconsideration" may be filed at an SSA office 
after 60 days from the dated of the initial determination, but the 
individual must provide a written statement explaining "good 
cause" for missing the 60 day deadline. A statement of "good 
cause" must contain one or more good reasons why the individual 
did not request reconsideration within 60 days of the date on which 
he or she received the notice of the initial determination. Federal 
regulations state that SSA must consider the following in making 
their determination as to whether "good cause" exists: 1) all the 
circumstances which prevented an individual from making the 
request on time; and 2) whether the individual had any physical, 
mental, educational, or linguistic limitations (including problems 
speaking or reading in English) which prevented the him or her 
from filing the "Request for Reconsideration" within the 60 day 
period described above. If SSA finds that "good cause" exists for 
failure to file a timely request for reconsideration, the appeal will 
be accepted and forwarded to the DDS for a second medical 
determination.3   

iii. Hearing before ALJ; 
1. Must be requested within 60 days after the Reconsideration, but 

further extensions may be granted. 
2. In Michigan, hearing dates usually take 24-30 months or longer 

after a claim is submitted. 

                                                 
2 20 C.F.R. § 404.900(a)(1)-(5) 
3 See also POMS SI 04005.015. 

  



a. The individual will be given notice 4 to 8 weeks before the 
hearing, during which time he or she should gather the 
most current medical records for the hearing. 

3. Dire Need cases:  when individual is in danger of losing shelter by 
foreclosure, forfeiture, or eviction.  This will result in a shorter 
waiting time, usually within 3 to 5 months.  Also applicable to 
utility shut-off notices. 

4. Informal proceedings  
a. The Rules of Evidence are applied very loosely; evidence 

that would otherwise be inadmissible in a formal 
proceeding may be used here. 

b. Under the new review process (see below), evidence must 
be submitted at least 5 days ahead of time to the ALJ.4   

5. The ALJ’s decision must be based on evidence presented at 
hearing or that is in the record. 

6. If the evidence in a hearing record supports a finding in favor of 
the claimant and all parties on every issue, the ALJ may issue a 
hearing decision without holding oral hearings.5   

7. The attorney can request a determination on the record.   
a. The ALJ may issue a fully favorable decision.6   
b. The ALJ may also issue a “presumed” eligible decision.   

iv. Appeals Council review 
1. A request for review by the Appeals Council must be made within 

60 days of ALJ’s decision,7 but may be extended upon a showing 
of good cause.8    

2. The attorney should submit a letter or brief with the appeal form; 
favorable decisions are rarely granted based on the form alone. 

3. The Appeals Council will review if one of the following are 
alleged: 

a. Abuse of discretion by the ALJ; 
b. Error of law; 
c. Actions, findings, or conclusions of the ALJ are not 

supported by law; or 
d. There is a broad policy or procedural issue that might affect 

the general public interest.9   
e. The Appeals Council will review all evidence in the record 

as well as any new and material evidence submitted to it 
that relates to the period on or before the date of the hearing 
decision.   

                                                 
4 20 C.F.R. § 405.331(a). 
5 20 C.F.R. § 404.948(a). 
6 Exhibit 1. 
7 20 C.F.R. § 404.968(a). 
8 20 C.F.R. § 404.968(b). 
9 20 C.F.R. § 404.970(a). 

  



f. The Appeals Council will either make a decision or remand 
to the ALJ.  It may affirm, modify, reverse the ALJ’s 
decision, or it may adopt, modify, reject, or recommend a 
decision. 

i. The Appeals Council’s action is binding unless an 
action is filed in Federal court.   

ii. Decision can take between take 3 to 24 months. 
iii. The Appeals Council generally denies up to 80% of 

cases so do not be too discouraged if the 
individual’s claim is denied.10 

v. Judicial review in Federal court. 
1. An action in Federal court must be filed within 60 days of the 

Appeals Council’s decision and generally is brought in the district 
court for the judicial district in which individual resides or has his 
or her principle place of business.11   

2. The court may affirm, reverse, and modify the Appeals Council’s 
action.   

3. SSA cases in Federal court are very complex and it is not unusual 
for an attorney to handle a case all the way through the Appeals 
Council review but hand it off to an attorney at the Federal level 
who specializes in Federal SSA cases.   

vi. Emergency reviews 
1. If you need to have the individual’s case heard immediately, one 

way is to have the case listed as a terminal illness case.  Sometimes 
referred to as a TERI case.12   

b. Reopening and revising determinations and decisions 
i. A closed decision may be reopened at a later date.13   

1. This must be within 12 months of the date of the notice of the 
initial determination for any reason.14    However, the statute of 
limitations is 4 years from the date of the notice of the initial 
determination and SSA must find good cause to reopen.15 

a. Good cause can be:  new and material evidence is 
furnished; a clerical error in computation was made; or the 
evidence clearly shows that an error was made.16    SSA 
will not reopen solely to challenge a legal interpretation or 
administrative ruling.17   

2. Can be reopened at any time in cases involving fraud or other 
extraordinary cases.18 

                                                 
10 See Exhibit 2 for an overview of the success rates of appeals at the various levels. 
11 42 U.S.C. § 405(g). 
12 Exhibit 3. 
13 20 C.F.R. § 404.987(a). 
14 20 C.F.R. § 404.988(a). 
15 20 C.F.R. § 404.988(b). 
16 20 C.F.R. § 404.989(a). 
17 20 C.F.R. § 404.989(b). 
18 20 C.F.R. § 404.988(c). 

  



c. The attorney should also help the individual apply for Medicaid coverage during 
the above appeals process.  In Michigan, the wait for SSA hearings is currently 
two years or longer.  However, one can get through the same disability 
determination process much faster via the State Medicaid process.  Then when 
you get to the SSA hearing the Medicaid coverage can be used as compelling 
evidence. 

d. SSDI enacted sweeping changes to the appeals process in 2006 on a region by 
region basis, starting with Region 1 (Connecticut, Maine, Massachusetts, New 
Hampshire, Rhode Island, and Vermont )  The new disability improvement 
process includes the following steps from the initial claim through review and 
appeals: 

i. Initial determination of the claim-including a "Quick Disability Decision" 
if appropriate. 

ii. A Federal Reviewing Official (RO) to review state agency determinations 
upon the request of the claimant. According to SSDI, this will eliminate 
the reconsideration step of the current appeals process. 

iii. ALJ hearings.  Again, note that several changes have been made to these 
hearings regarding submission of evidence. 

iv. Reviews by the Decision Review Board (DRB). Other than dismissals, 
these reviews are not claimant-initiated. 

v. Federal Court.  Note: no new evidence or testimony will be allowed at this 
level. Therefore, non-attorney representatives who are not authorized to 
appear in federal court may not initiate appeals at this level.19 

e. There have also been important developments under the Equal Access to Justice 
Act for attorney fees. 

i. As of 2007, the Government has routinely filed motions in district courts 
opposing the payment of EAJA fees directly to the plaintiff's attorney. In 
these opposition briefs, the government argues that the statutory language 
of the Equal Access to Justice Act awards the fee to the "prevailing party," 
not to the attorney. Thus, it must be payable to the plaintiff, not to the 
plaintiff's attorney. The government will no longer agree to stipulate that 
the EAJA check be made payable to the plaintiff's attorney. The 
government will oppose the payment of the fee directly to the attorney.  
Now that the government has raised the issue, several courts have recently 
held that the EAJA fees should be paid to the plaintiff, as the "prevailing 
party."20  The Department of Justice and SSA are pursuing a uniform 
national policy. This issue is expected to arise in every circuit and that the 
government will be filing similar briefs in every case.  

1. However, this is recent case law that contradicts this.21   
4. How Other Payments May Affect SSDI Benefits 

                                                 
19 Available at www.ssa.gov/disability/ 
20 See Manning v. Astrue, 510 F.3d 1246 (10th Cir. 2007); Reeves v. Astrue, 526 F.3d 732 (11th Cir. 2008). 
21 Ratliff v. Astrue, 540 F.3d 800 (8th Cir. 2008) (holding that the government was not authorized to offset attorney 
fees against claimants’ debts as the fees were awarded to the attorney, not the claimant).  See also Marre v. United 
States, 117 F.3d 297 (5th Cir. 1997). 
 

  



a. If an individual receives certain other government benefits such as workers' 
compensation, public disability benefits or pensions based on work not covered 
by Social Security (for example, government or foreign employment), the Social 
Security benefits payable to individual and family may be reduced. 

i. Workers’ compensation 
1. Disability payments from private sources, such as private pension 

or insurance benefits, do not affect individual’s Social Security 
disability benefits. 

2. However, workers’ compensation and other public disability 
benefits may reduce individual’s Social Security benefits. 
Workers’ compensation benefits are paid to a worker because of a 
job-related injury or illness. They may be paid by federal or state 
workers’ compensation agencies, employers or by insurance 
companies on behalf of employers. 

3. Other public disability payments that may affect individual’s 
Social Security benefit are those paid by a federal, state or local 
government and are for disabling medical conditions that are not 
job-related. Examples are civil service disability benefits, military 
disability benefits, state temporary disability benefits and state or 
local government retirement benefits that are based on disability. 

4. If the individual receive workers’ compensation or other public 
disability benefits and Social Security disability benefits, the 
total amount of these benefits cannot exceed 80% of 
individual’s average current earnings before he or she became 
disabled. 

ii. Public benefits that will not reduce SSDI 
1. If the individual receives Social Security disability benefits and 

one of the following types of public benefits, the individual’s 
Social Security benefit will not be reduced: 

a. Veterans Administration benefits; 
b. State and local government benefits, if Social Security 

taxes were deducted from individual’s earnings; or 
c. SSI. 

5. Relationship Between SSDI and Medicare 
a. The individual who receives disability benefits for 24 months will receive 

Medicare coverage starting the 25th month.22 
i. Months in previous periods of disability may be counted towards the 24-

month Medicare qualifying period if the new disability begins: 
1. Within 60 months after the termination month of the workers` 

receiving disability benefits; or 
2. Within 84 months after the termination of disabled widows` or 

widowers` benefits or childhood disability benefits; or 
3. At any time if the current disabling impairment is the same as, or 

directly related to, the impairment which was the basis for the 
previous period of disability benefits entitlement. 

                                                 
22 Available at http://www.socialsecurity.gov/disabilityresearch/wi/medicare.htm 

  



b. If an individual entitled to SSDI does not apply for Medicare before his or her 65th 
birthday, coverage is retroactive to the first month of eligibility provided the 
application is filed within 6 months of that date.  If more than 6 months after the 
month the individual becomes eligible is retroactive to the 6th month before the 
month it was filed.23   

c. An individual can receive at least 93 consecutive months of Medicare hospital and 
supplemental medical insurance after the trial work period. This provision allows 
health insurance to continue when individual returns to work and is engaging in 
SGA.24 

i. The trial work period is an incentive for the personal rehabilitation efforts 
of SSDI beneficiaries who work. The trial work period lets the individuals 
test their ability to work or run a business for at least 9 months and receive 
full SSDI benefits, if the individual reports the work activity and the 
impairment does not improve. 

6. Overpayments  
a. An overpayment occurs when an individual receives more than the correct 

payment. 
i. There are two ways to defeat an overpayment allegation:  reconsideration 

and waiver. 
1. If the individual is overpaid and does not agree with the amount, 

the first step is to ask for a Request for Reconsideration and fill out 
form SSA-561-U2. 

a. This step can also be used in conjunction with the Waiver 
request, below, if the individual feels that he or she was 
overpaid and if so that he or she should not have to refund 
the overpayment.25 

b. Must be requested within 60 days of the initial notice of 
overpayment.26 

c. Reconsideration should be requested unless the existence of 
the overpayment and the amount are indisputably correct.27 

2. Waiver concedes the overpayment but seeks relief from 
recoupment.28 

a. Repayment may be waived if the individual is both without 
fault and the repayment would either defeat the purpose of 
Title II or Title XVI or repayment would be against equity 
and good conscience.29 

b. The form “Request for Wavier of Overpayment Recovery 
or Change in Repayment Rate” must be filled out, and 
waiver can be requested at any time.30 

                                                 
23 42 C.F.R. § 406.6(d)(4). 
24 Available at http://www.socialsecurity.gov/disabilityresearch/wi/medicare.htm 
25 http://www.socialsecurity.gov/online/ssa-561.html 
26 Samuels, Barbara, “Overpayments: The Curse of Social Security and SSI Recipients,” (2003) at page 70. 
27 Id. at 71 
28 Id. at 70. 
29 Id. at 73. 
30 Id. 

  



c. In determining fault, SSA looks at all pertinent 
circumstances such as age, intelligence, education, physical 
and mental condition.31  What constitutes fault depends on 
whether the facts show that the incorrect payment to an 
individual resulted from: 

i. An incorrect statement by the individual that he or 
she knew or should have known was incorrect;32  

ii. A failure to furnish information that the individual 
known or should have known to be material;33 or  

iii. With respect to the overpaid individual only, an 
acceptance of a payment that he or she either know 
or could have been expected to know was 
incorrect.34 

d. Additional regulations for fault determinations for Title II 
deduction overpayments state that the recipient will be at 
fault in respect to reporting requirements if either lack of 
good faith or a failure to exercise a high degree of care is 
shown.35 

i. Additional regulations for fault determinations for 
Title II entitlement overpayments state that the 
recipient will be without fault if the recipient relied 
on SSA misinformation, ambiguous SSA policy, or 
rate changes due to auxiliary entitlement.36 

e. In addition to fault, above, the individual most show that 
repayment would either defeat the purpose of Title II or 
Title XVI or be against equity and good conscience.37 

i. “Defeat the purpose of Title II or Title XVI” means 
that recovery would deprive a person of income 
required for ordinary and necessary living expenses 
(food, clothing, utility payments, rent/mortgage, 
medical expenses, and expenses for a dependant.)38 

1. For Title II overpayments, SSA will 
presume that recovery would defeat the 
purpose of Title II if the recipient receives 
public assistance.39  This will also be met if 
the Title II recipient if the individual uses 
substantially all of his or her income on 
living expenses and if recovery would 

                                                 
31 Id. at 76. 
32 Id at 74. 
33 Id. 
34 Id. 
35 Id. 
36 Id. at 74-75. 
37 Id at 76. 
38 Id. 
39 Id. 

  



reduce assets below $3,000 for that 
individual or $5,000 for an individual with a 
spouse or one dependent, plus an additional 
$600 for each additional dependent.40 

2. Recovery will not “defeat the purpose” for 
any of the following:  retaining the 
overpayment after notice; spending the 
overpayment after notice; spending the 
overpayment before notice if used to 
purchase assets (i.e. items other than 
clothing, household furnishings, and family 
car.)41 

ii. “Be against equity and good conscience” means that 
the individual changed his or her position for the 
worse or relinquished a valuable right because of 
reliance on a notice that payment would be made or 
because of the overpayment itself or was living in a 
separate household from the overpaid person at the 
time of the overpayment and did not receive the 
overpayment.42 

1. Money does not matter here—if this prong 
is satisfied the overpayment will be waived 
without evaluating “defeat the purpose.”43 

2. The following example illustrates where 
recovery would be against equity and good 
conscience because the individual gave up a 
valuable right:  the beneficiary of retirement 
benefits resigned from work in reliance on 
payments that were later determined to be 
overpayments when he was found ineligible 
because he was uninsured, and he was too 
old to get his job.  44 

f. The SSA has the burden of proof to show that an 
overpayment occurred but the claimant has the burden of 
proof to show without fault.45 

ii. Recovery methods 
1. Adjustment of ongoing benefit 

a. For SSI recipients, adjustment is limited to 10% of total 
monthly income.46 

                                                 
40 Id. at 77. 
41 Id at 77. 
42 Id at 77-78. 
43 Id at 78. 
44 Id. 
45 Id at 81. 
46 Id.at 90. 

  



b. There is no limit for Title II recipients but adjustment may 
be decreased due to hardship, which means the inability to 
pay for the necessities of life.47 

c. Where recipient receives both and has a Title II 
overpayment, only 10% of the Title II benefit can be 
withheld to recover the Title II debt.48 

d. For current non-recipients, the outstanding amount may be 
recouped from any benefits that later become due, to a 
maximum of ten years from when the debt accrued.  49 

i. A debt accrues at the later of the following:  initial 
overpayment determination is made; or it is 
affirmed by an administrative appeal proceeding 
(reconsideration, ALJ, Appeals Council); or it is 
affirmed by a court with proper jurisdiction; or 
adjustment is the method of recovery but it is no 
longer available; or debtor defaults on repayment 
agreement.50 

2. Recovery by civil suit 
a. Limited by a six year statute of limitations after the debt 

accrues (see above for when debt accrues.)51 
b. Prerequisites to filing of a civil suit:52 

i. Debt of must be of a sufficient size to warrant 
collection; 

ii. The action cannot be time-barred; 
iii. The government must be able to prove its case; 
iv. The individual must be located; and 
v. There must be income or assets sufficient to repay a 

substantial portion of the debt within a reasonable 
period. 

3. Compromises on overpayments 
a. SSA may compromise if the individual (or the estate) does 

not have the present or prospective ability to pay the full 
amount within a reasonable time or when cost of collection 
is likely to exceed cost of recovery.  The amount 
compromised is generally 60% to 80%.53 

b. No compromise if indication of fraud or wrongdoing on the 
individual’s part.54 

c. If no fraud, then SSA will consider the following in 
determining whether to accept a compromised amount in 

                                                 
47 Id at 90-91. 
48 Id. at 91. 
49 Id. 
50 Id.  
51 Id. at 91-92. 
52 Id. at 92. 
53 Id. 
54 Id. 

  



full settlement:  amount of overpayment; percentage of debt 
offered in compromise; individual’s financial 
circumstances; how long the recoupment process would 
take if compromise is rejected; and age of claimant.55 

4. Recovery by seizure of tax refunds 
a. To seize a tax refund, the amount owed must be certain, 

past due (more than two months), legally enforceable, and 
eligible for refund offset.56 

5. Notice to credit reporting agencies and private debt collectors 
a. Amounts more than $25 may be reported to credit agencies 

and debt collectors.57 
6. Administrative offset 

a. Used to collect wages or pensions.58 
7. Recoupment of overpaid SSI benefits from current Title II benefits 

a. Must no longer receive SSI benefits and is limited to 10% 
of Title II benefit amount.59 

iii. Options after unfavorable decisions 
1. Bankruptcy.60 
2. New waiver request 

a. Worsened financial condition.61 
b. Res judicata-applies if the first waiver decision resulted in a 

finding of the individual being not “without fault.”  A 
second waiver request in this situation will have no 
effect.62 

3. Extension of time to appeal the first determination.63 
4. Statement or stipulation to repay the SSA executed by a pro se 

individual or incapacitated individual can be successfully 
“undone.”64 

b. Preserving current eligibility 
i. SSA may find that the individual is currently ineligible due to an 

overpayment.65 
ii. If current benefits will be terminated due to current ineligibility, this can 

be appealed within 60 days.66  Interim benefits while the appeal is pending 
can be appealed within 10 days.67 

c. How to avoid common overpayment problems 
                                                 
55 Id. 
56 Id. at 93. 
57 Id. at 93. 
58 Id. at 94. 
59 Id. at 96. 
60 Id. at 97. 
61 Id. 
62 Id. 
63 Id. 
64 Id. 
65 Id. 
66 Id. at 98. 
67 Id. 

  



i. May problems can simply be avoided by reporting promptly the following 
events that can impact entitlements to benefits: 

1. Change of address;68 
2. Change in living arrangements including change in marital status, 

death of spouse or member of household, new person living in 
household, admission to nursing home or hospital, admission to 
jail or prison;69 

3. Change in income, including new or any other income, new benefit 
payments to household, wages from work, and increase in 
resources;70 

4. Leaving the United States for more than 30 days, including trips to 
Puerto Rico;71 

5. Medical improvement or returning to work.72 
ii. The above events must be reported to the local SSA office within 10 days 

after the end of the month in which the event occurred.73 
7. Coordinating SSDI with Other Benefits 

a. SSDI and Medicaid 
i. SSDI payments are counted as unearned income pursuant to PEM 500 for 

Michigan Medicaid purposes.74 
ii. SSDI is a payment to individual, whereas Medicaid is not paid to 

individual but rather pays for incurred medical expenses. 
iii. In Michigan, SSI automatically makes the individual eligible for 

Medicaid.  However, if the individual receives SSDI, Medicaid eligibility 
is not automatic. 

b. SSDI-eligible Medicare health insurance coverage versus private health insurance 
i. SSDI as gateway to Medicare health care coverage as described above. 

ii. Medicare does not turn down individuals because of a disability—it covers 
these individuals because of a disability.  Private insurance can turn down 
or may charge exorbitant rates for people with pre-existing conditions. 

iii. SSDI recipients are encouraged to return to work as soon as feasible but 
continues to provide a safety net of Medicare health insurance for up to 93 
months after return to work. 

iv. High costs of private insurance v Medicare 
8. The Case for Case Management   

a. What is case management? 
i. A case manager is a health or human services professional with experience 

in managing healthcare.  Most are registered nurses, social workers, 
psychologists, health administrators, gerontologists, physical or 
occupational therapists, or vocational rehabilitation counselors. 

                                                 
68 Id. at 69.   
69 Id. 
70 Id. 
71 Id. 
72 Id. 
73 Id. at 70. 
74 Available at http://www.mfia.state.mi.us/olmweb/ex/pem/500.pdf. 

  



ii. These professionals can help individuals deal with catastrophic injuries 
and help them navigate the healthcare system. 

b. Areas of expertise 
i. Comprehensive assessment of individual’s health and safety. 

ii. Relieving the family or guardian’s stress in dealing with the individual’s 
day-to-day demands. 

iii. Connecting individuals to appropriate community services. 
iv. Facilitating communications between healthcare professionals. 
v. Assistance with health, social security disability, and long-tem care 

insurance plans. 
c. What to look for in a case manager 

i. Be aware that there is no state licensing organization, only professional 
organization certificates—look for the credentials after the professional’s 
name (RN, MD, LMSW, etc.) 

ii. Request professional references. 
iii. Make sure the case manager has experience in dealing with your type of 

individual. 
iv. Ask how services are billed. 

d. Who pays for case management 
i. Usually a state plan services under Medicaid.  It is in the state’s best 

interest to secure as much Federal funding as possible. 
ii. Can also be covered under the Medicaid waiver. 

iii. Can also be covered by automobile no-fault carrier or health insurance 
provider. 

e. Trustees of special needs trusts and case managers 
i. The Trustee is often acting as a case manager and may need to work with 

other options to assure coordination of all public resources. 
ii. Case managers can assist in preparing medical and factual evidence for 

appeals of benefits. 
iii. Case managers can especially helpful with coordinating drug benefits 

between Medicare and Medicaid. 
9. Miscellaneous 

a. Often times SSA will not recognize valid Powers of Attorney.  However, SSA 
does have their own forms that can be used to appoint another person.75   

i. In one instance, SSA refused even to honor Letters of Conservatorship.  A 
Motion and Order to Show Cause had to be filed in the Oakland County 
Probate Court to force SSA to acknowledge the Letters of 
Conservatorship.76   

b. Whenever anyone talks to a SSA representative, always take down the name of 
the person, date of conversation, and time.  Sometimes they give misleading or 
wrong information. 

c. Section 207 of the Social Security Act protects Social Security benefits.77  SSA’s 
responsibility for protecting benefits against legal process and assignment usually 

                                                 
75 See Exhibit 4.   
76 See Exhibit 5. 
77 42 U.S.C. § 407 et. seq. 

  



ends when the beneficiary is paid. However, once paid, benefits continue to be 
protected under section 207 of the Act as long as they are identifiable as Social 
Security benefits using normal banking practices. For example, only social 
security benefits are deposited into a particular bank account.  If a creditor tries to 
garnish an individual’s social security check, inform them that unless one of the 
five exceptions applies, the benefits can not be garnished. The individual should 
also provide this same information to the financial institution and seek legal 
assistance if necessary.  The five exceptions are:   

i. Section 459 of the Act  allows Social Security benefits to be garnished to 
enforce child support and/or alimony obligations;78 

ii. Section 6334 (c) of the Internal Revenue Code allows benefits to be levied 
to collect unpaid Federal taxes;79 

iii. Section 3402 (P) of the Internal Revenue Code allows beneficiaries to 
elect to have a percentage of their benefits withheld and paid to the 
Internal Revenue Service to satisfy their Federal income tax liability for 
the current year; 

iv. The Debt Collection Act of 1996 allows benefits to be withheld and paid 
to another Federal agency to pay a non-tax debt the beneficiary owes to 
that agency;80 and 

v. The Tax Payer Relief Act of 1997 authorizes the Internal Revenue Service 
to collect overdue federal tax debts of beneficiaries by levying up to 15 
percent of each monthly payment until the debt is paid.81 

10. Recent Developments-Medicare Set Asides 
a. A Medicare Set Aside (MSA) is part of the Medicare Secondary Payer (MSP) 

statutes.  82 
i. A MSA is an account which contains the first year of anticipated medical 

expenses in cash, with the remaining years’ anticipated expenses paid into 
the account through the use of a structured settlement.  If the MSA 
account is exhausted during that year, Medicare becomes the primary 
payer until the next payment is paid into the account. 

1. A MSA can be used to pay a provider so long as two criteria are 
met:: 

a. the medical treatment or service must be injury related and 
b. it must be a Medicare allowable expense 

ii. Medicare is a secondary payer for any medical services for which 
payments have been made or which can reasonably expected to be made 
under a workmen's compensation law  

iii. Beginning July 1, 2009, Medicare will make only provisional payments 
for services and whenever there is another potential source of payment, 
CMS will have presumptive rights to claim against it.   

                                                 
78 42 U.S.C. § 659. 
79 26 U.S.C. § 6334(c). 
80 Public Law 104-134. 
81 Public Law 105-34. 
82 42 U.S.C.§ 1395y(b).   

  



1. This includes a federal or state plan, automobile or liability 
insurance policy, a self-insured plan, or under no-fault insurance.83 

2. While this has long been an issue as it relates to worker’s 
compensation awards, the new amendment significantly broadens 
the scope of Medicare’s right to recovery.   

a. These issues can now arise any situation where there is a 
settlement paid to or on behalf of any injured party who is 
either a Medicare recipient or may become one within 30 
months.   

b. Medicare regulations states that “[i]f a lump-sum 
compensation award stipulates that the amount paid is 
intended to compensate the individual for all future medical 
expenses required because of the work related inquiry or 
disease, Medicare payments for such services are excluded 
until medical expenses related to the injury or disease equal 
the amount of the lump sum payment.”84 

c. MSA outside of the worker’s compensation arena 
i. CMS now takes the position that the Medicare 

Secondary Payer Act requires that a MSA be 
established in the case of judgments and settlement 
awards in personal injury cases which do not 
involve worker's compensation claims.85 

3. Failure to comply with the new regulations can result in fines of 
$1,000 per day.86 

4. This is particularly important to special needs attorneys who advise 
and counsel not only the client but also personal injury lawyers and 
others as CMS will be seeking recovery from anyone in the chain 
that fails to follow proper procedure to perfect and insure CMS’ 
right to offset.   

a. The Northern District of West Virginia recently held that 
attorneys are included in this “chain” and can be held liable 
for non-compliance.87 

b. Steps to analyzing a potential MSA situation 
i. Determine what type of settlement  

1. Structured settlement versus outright payment 
a. If a structured settlement is used, then set-aside should be 

dealt with through the structure and will probably have 
occurred prior to special needs lawyer being involved, but 
the special needs  lawyer should verify just in case; 

                                                 
83  Section 111 of the MSP 
84 42 CFR § 411.46 
85 42 U.S.C. § 1395y(b)(2)(A).  That section provides that “Payment under this subchapter may not be made, . . . , 
with respect to any item or service to the extent that . . . (ii) payment has been made or can reasonably be expected 
to be made under a workmen's compensation law or plan of the United States or a State or under an automobile or 
liability insurance policy or plan (including a self-insured plan) or under no fault insurance.” 
86 Section 111 of the MSP. 
87 United States v. Harris, Case No. 5:08CV102 (N.D.W.V. Nov. 13, 2008). 

  



i. Applicable Federal law relating to structured 
settlements can be found at 26 U.S.C. § 5891(A)(i)-
(ii) & (B)(i)-(ii).88 

ii. Resolve any existing liens;  
iii. Determine if a set-aside for futures is needed;  

1.  If so, follow the process as set out by statute;  
2. Decide whether set-aside will be handled inside or outside of a 

trust arrangement;  
3. Counsel client as to administration of the set-aside including 

meticulous record keeping;  
a. The onerous nature of compliance is one reason why 

someone may want to use a set-aside administrator.  There 
are many private companies that specialize in the 
calculation of the amount of assets to be segregated and 
administration of these accounts. 

11. Employer Provided Health Care Extended to Adult Child 
a. The Working Families Tax Relief Act of 2004 (WFTRA), effective in 2005, 

redefined the definition of “dependent” as it applies to health and welfare benefits 
and also defined-contribution pension plans.   

b. WFTRA also unintentionally created technical glitches, the outcomes of which 
could result in exclusion of individuals that employers thought were covered and 
possible taxable income for employees when covering certain individuals.89  

i. Example:   Susie is 23 years old and has a disability. She still lives at 
home with her parents and attends school, and Michigan has special 
education services from the ages of 0-26.  Prior to the WFTRA, if she was 
a dependent under IRC Section 152, then she could continue to be covered 
by her father’s employer provided health insurance, and the benefit was 
not included in her father’s gross income. However, WFTRA changed the 
definition and may cause her to lose this coverage, and/or have it included 
in her father’s gross income. Before WFTRA, a child could have been a 
dependent regardless of age or gross income.90 

ii. However, the IRS intends to revise the regulations at 26 CFR § 1.1061 to 
provide that the term “dependent” for purposes of § 106 shall have the 
same meaning as in § 105(b).91 

                                                 
88 That section provides defines structured settlement as “An arrangement which is established by suit or agreement 
for the periodic payment of damages excludable from gross income of the recipient under section 104(a)(2) or  an 
agreement for the periodic payment of compensation under any workers’ compensation law excludable from the 
gross income of the recipient under section 104(a)(1) and under which the periodic payments are of the character 
described in subparagraphs (A) and (B) of section 130(c)(2) and payable by a person who is a party to the suit or 
agreement or to the workers’ compensation claim or by a person who has assumed liability for such periodic 
payments under a qualified assignment in accordance with section 130.” 
89 Blair, Dennis T. and Malynn, Brian J., “Solving the Dependent Definition Dilemma in Employee Benefit Plans,” 
Benefits Law Journal, Vol. 19, No.1 (Spring 2006).  The article includes a description of the individuals that qualify 
for tax favored treatments as well as model plan document language employers can use to describe the dependents 
their plans cover.   
90 Id. 
91 http://www.irs.gov/irb/2004-49_IRB/ar10.html. 

  



c. In Michigan, state law provides that “[a]ny certificate issued by a health care 
corporation which provides that coverage of a dependent of the subscriber 
terminates at a specified age shall not terminate with respect to an unmarried child 
who is incapable of self-sustaining employment by reason of mental retardation or 
physical disability, if the following conditions are met:  (a) The child became 
incapable before 19 years of age and is chiefly dependent upon the subscriber for 
support and maintenance. (b) Before the child turns 19 years of age, or within 31 
days thereafter, the subscriber has submitted proof of the dependent's incapacity 
to the corporation.”92 

12. Websites of Interest 
a. National Organization of Social Security Claimant’s Representatives (NOSSCR):  

www.nosscr.org 
b. National Senior Citizens Law Center:  www.nsclc.org 
c. Martin on Social Security:  www.law.cornell.edu/socsec/martin 
d. Social Security Advisory Service:  www.ssas.com 

 
 

 

                                                 
92 MCL § 550.1410 
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